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TOMLIN ef als. vs. THE STATE. 


When an appeal is taken to the Circuit: Court from the judgment 
of a Justice of the Peace by which a party is required to find sure- 
ties to keep the peace, the Circuit Court is required to proceed with 
the examination de novo, and may therefore refuse to look to the legal 
sufficiency of the warrant under which the party was arrested. 

The Circuit Court may reuder judgment for costs on the appeal 
bound, against the securities of a party who has appealed from the 
order of a Justice of the Peace, requiring him to find sureties to keep 
the peace. 

A writ of error does not lie to revise the action of the Circuit Court 
in cases of appeal from the order of a Justice of the Peace, or other 
officer, requiring a party to find sureties to keep the peace. 


Error to the Circuit Court of Talladega. Tried before the 


Hon. E. Pickens. 


J. J. Woopwarp, for plaintiffs in error: | 
It was necessary that a threat should have been stated in the 


warrant, without it, the court had no jurisdiction to bind the 
party to the peace.—40 Eng. Comm. Law, 124. 


Even if it could be aided by reference to the affidavit, it is 


not sufficient.—5 Ala. 180; The Statute, Clay’s Dig. 446. 


Judgment against the securities on the appeal bond is unau- 


thorized and error. Clay’s Dig. 446, and 8 Ala. 731. 
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Tue Attorney GENERAL, contra: 

1. The demurrer to the warrant cannot be sustained. All 
that is necessary in-a peace warrant is torecite the substance of 
the complaint.—Clay’s Dig. 446, § 4. Besides no objection 
to the warrant can be taken in the Circuit Court on appeals 
from justices. —Clay’s Dig. 315, § 12. 

2. There was abundant proof to confirm the order of the 
justice. 

3. The examination by the Circuit Court, on cases of this 
kind, must be “de novo.” And the court may confirm the order 
of the justice, discharge the defendant, or require him to enter 
into a new recegnizance, &c., as the court shall think proper. 
Clay’s Dig. §§ 12,13, p. 447. 

The whole proceedings are left to the sound discretion of the 
court; if so, they are not revisable by this court. 

4. The matter of cost is discretionary.—Supra, § 12; Dill v- 
Phillips, 13 Ala. 350. 

5. There was no error in entering up judgment against all 
the recognizors in the appeal bend.—Clay’s Dig. supra, § 13. 

6. This case should be dismissed for the want of proper par- 
ties to the record, unless that defect is cured.—Clay’s Dig. 
815, § 39. 


CHILTON, J.—Sherod Tomlin was proceeded against under 
the provisions of the Penal Code, (Clay’s Dig. 445, et seg.) which 
enacts “that when complaint shall bemade to any such magis- 
trate, that any person has threatencd to commit an offence against 
the property or person of another, the magistrate shall examine 
the complaint, and any witness that may be produced on oath, 
and cause such complaint to be reduced to writing, and sub- 
seribed by the party so examined ; and if upon examination, it 
shall appear that there is just cause to fear the commission of 
any such offence, by the person complained of, it shall be the 
duty of the magistrate to issue a warrant, under his hand, with 
or without seal, reciting the substance of the complaint, and re- 
quiring the officer to whom it may be directed, forthwith to ap- 
prehend the person complained of, and bring him before such 
magistrate, or some or other magistrate or court having juris- 
diction of the matter.” 

The complaint was made by one Edward Henry, and a war- 
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razit was issued by the justice, who proceeded to examine into 
the »lleged cause, and determined that Tomlin had been guilty 
of « breach of the peace, and that he should find surety to keep 
the peace in the penalty of six hundred dollars, and adjudged 
him to pay the cost. Thereupon, he took an appeal to the Cir- 
cuit Court, having entered ito bond with his co-plaintiffs in 
erro, George Hill and John Perry, his sureties, as provided by 
the ilth section of the Penal Code, Clay’s Dig. 446, which au- 
thor:ses an appeal to the Circuit Court upon the party entering 
into bond and security in a penalty equal to that required to en- 
forc: an observance of the peace, for the prosecution of his appeal 
to cifect, and in the mean time, to keep the peace. The Circuit 
Court of Talladega, to which the appeal was taken, proceeded to 
hear the appeal, and determined that the justice’s judgment be 
in all things affirmed, and awarded cost against the appellant and 
the sureties upon his bond; to reverse which judgment, the ap- 
pel!ant and his sureties prosecute this writ of error. 

1. Itis insisted by the counsel for the plaintiff in error, that 
the warrant which the justice issued was fatally defective in not 
setting forth that a threat had been made, and hence, he con- 
cludes the justice had no jurisdiction. The warrant is certainly 
informal, and if the Circuit Court had been required to try the 
appeal upon the regularity of the proceedings as shown by the 
papers certified to it by the justice, the proceedings would doubt- 
less have been quashed ; but that court is required to examine 
into the cause of complaint de novo, (Clay’s Dig. 447, § 185) 
and without deciding that the statute, allowing amendments, ex- 
tends to cases of this kind, which partake of the nature of crimi- 
nal proceedings, we think, the statute requiring the Circuit Court 
to proceed with the examination anew upon the appeal, that court 
very properly refused to look to the legal sufficiency of the war- 
rant. It was sufficient if, on examination into the cause of com- 
plaint, sufficient reason was shown to the appellate court, why 
the party should be held to find sureties for the peace. The case 
of the Queen v. Dunn, 12 Adolp. & Ellis, 599, to which we are 
referred, is wholly unlike the present. In that case the Court of 
Queen’s Bench was called upon to determine the regularity of the 
proceedings of commitment had in the Court of Quarter Sessions, 
and they determined that if the exhibitant had set forth in the 
articles of the peace no threat, the order of the Police Court re- 
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quiring the defendant to find sureties of the peace, or stand com- 
mitted, was irregular, and should be superseded. In that case 
the court proceeded upon the return made to the habeas corpus 
and certiorari; in this case, the Circuit Court was requirci to 
institute a new examination into the merits, and therefore might 
well disregard informalities in the proceedings had before the 
justice of the peace. 

2. It is objected in the second place, that the Cireuit Court 
could not properly render judgment upon the appeal bond ag: inst 
the sureties for the cost. The act above referred to provides, 
that if any party appealing shall fail to support his appeal, his 
recognizance shall remainin full force and effect, as to any breach 
of the condition, and shall also stand as security for costs, which 
shall be ordered by the court appealed to, to be paid by the ap- 
pellant, &c.—Clay’s Dig. 447, § 13. We were at first strongly 
inclined to the opinion, that the court could not render a summa- 
ry judgment against the sureties upon such bond for the costs ; 
but upon a careful examination of the statutes, we cannot resist 
the conclusion that the framers of the Penal Code designed the 
bond, so far as the cost is concerned, to have the effect of an ordi- 
nary appeal bond. ‘The several provisions in respect to the 
manner in which the appeal shall be prosecuted and determined, 
and the plain declaration that the bond shall stand as security 
for the cost, when construed together, we think show very satis- 
factorily that it was the intention of the framers of the code, that 
this guast criminal proceeding should be subjected to the ordinary 
remedies governing appeals in civil cases, except that it is allow- 
ed to the court to exercise a more enlarged discretion over the 
subject of cost ;. for the Circuit Judge may ‘‘ make such order 
in relation to the cost.of the prosecution as he may deem just and 
reasonable.””—Clay’s Dig. 447, § 12. 

What we have said is sufficient to indicgte our views as to the 
correct practice in such cases; and shows that the Circuit Court 
did not mistake the law. But another question arises, which, ac- 
cording to the view we take of it, might well have superseded all 
further inquiry. It is, whether a writ of error lies in such cases to 
revise the proceedings had in the primary court? and upon this 
point, we entertain no doubt. The statute confers upon all judi- 
cia] officers, the mayor and aldermen of cities, and the municipal 
‘officers of all incorporated towns, the power to compel obedience 
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to ull laws made for the preservation of the public peace, by re- 
quiring persons to give security to keep the peace in certain cases 
pointed out by the act, and in the manner therein prescribed— 
Cluy’s Dig. p. 445-6, §§ 3, 4. An appeal, as we have seen, 
lies to the Circuit Court of the county from the order of such 
mazistrate, but no writ of error is given, and from the nature of 
the proceeding, and the discretion vested in the primary court 
which tries the appeal, it is very clear that this court cannot 
revise its proceedings upon error, any more than the action of 
the same court in granting a continuance, or in refusing a new 
tria!, or of the Court of Chancery in the matter of decrees award- 
ing costs merely. If the party be improperly in custody upon 
an application to bind him to find surety to keep the peace, we 
will not say he has no remedy, we only decide that remedy is not 
by writ of error. As to reviewing matters of discretion on error— 
See 13 Ala. 460; 12 ib. 472; 1 ib. 275; 1 Port. Rep. 187. 


Writ of error dismissed. 





THE STATE vs. DAVIS & FERGUSON. 


1 A witness who has been examined in behalf of the State on the 
trial of an indictment against three defendants for grand larceny, to 
show a common design and confederacy among them, may also 
testify to the same facts on a subsequent trial of two of the defend- 
ants on an indictment for obtaining money under false pretences, 
from the same person, at a different time and place. 


Upon points reserved as novel and difficult, from the .City 
Court of Mobile. Tried before the Hon. Alex. McKinstry. 


James Davis and George Ferguson were indicted in the City 
Court of Mobile, for obtaining money under false pretences from 
one Dr. M. Parker, who was examined on the trial, as a witness 
for the State. After his examination was finished, the pri- 
soners’ counsel moved the court to exclude his testimony from the 
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jury, for the reason that all of his testimony referring to the of- 
fence for which the prisoners were on trial, had been given in 
evidence by the same witness in behalf of the State, at the trial 
of the prisoners and one George Williams, (jointly indicted at 
the same term of the court,) on a charge of grand larceny of otier 
moneys, from the same person, at a different time and placc, the 
said testimony having been used, in connection with other ¢vi- 
dence, at the said trial for grand larceny, to show a common <le- 
sign and confederacy on the part of the prisoners and said 
Williams. 

The motion to exclude was overruled, but the point was re- 
served by the court, and certified to the Supreme Court as_ novel 
and difficult. ' 


Arrorney General, for the State. 
BiockeErR, contra. 


PARSONS, J.—The counsel of the prisoners relies upon Rex 
v. Davis and another, 25 Eng. Comm. L. Rep. 341, to show 
that the evidence should have been excluded. But that case 
does not show that it should have been excluded as matter of le- 
gal right, and we certainly can not go that length. The two 
indictments were for different and distinct crimes; and in the 
other case these prisoners were indicted and tried jointly with 
another person. The evidence of the crime in this case was not 
given on the trial of that, to prove the crime, but only to connect 
the parties in a common design and confederacy. These pris- 
oners were not convicted of this crime upon that indictment, 
though the evidence of this crime may have contributed to con- 
nect the parties in the commission of that. Whether for such a 
purpose it was admissible, was a question to be settled in that 
case, but not in this. This is the only question which the court 
below referred to this court. 

The judgment is affirmed. 
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THE STATE vs. WILLIAMS, e¢ als. 


1. An indictment for larceny of “Bank notes,” eo nomine, which states 
their number, denomination and value, is sufficient. 


Upon points reserved as novel and difficult, from the City 
Court of Mobile. Tried before the Hon. Alex. McKinstry. 


Georce Wiu.ims, James Davis and George Ferguson were 
jointly indicted in the City Court of Mobile, for grand larceny. 
The indictment charged them with having stolen from the per- 
son of one Doctor M. Parker a certain purse, whose value was 
stated, and certain ‘‘ Bank notes” eo nomine, the number de- 
nomination and value of which were stated. A motion was made 
to quash the indictment, which was overruled. The defendants 
on the trial were all found guilty, and afterwards moved in ar- 
rest of judgment on the following grounds. ist. Because of the 
insufficient description of the bank notes in the indictment. 2d, 
Because the indictment does not aver that the bank notes are the 
notes of an incorporated bank. 3rd. Because the indictment 
does not aver that the bank notes were a valuable contract in force 
at the time of the alleged larceny. 4th. Because the indict- 
ment does not aver that the bank notes were of value due and un- 
paid to the holder at the time of the alleged larceny. 

The motion was overruled, but the questions being in the opin- 
ion of the court novel and difficult, were reserved and certified to 
the Supreme Court. 


Attorney GENERAL, for the State: 

1. Bank notes are the subject of larceny, eo nomine.—(Clay’s 
Dig. 425, §57,) and no further description of them is necessary 
in the indictment.—Com. v. Richards, 1 Mass. 337; Green, v. 
State, 5 How. Miss. 33; People v. Kent, 1 Douglass, 42 ; State 
v. Cassell, 2 Harris & Gill. 407; Pomroy v. State, 2 Virg. 
Cas. 342; Johnson’s case, 2 Russ on Cri. 170. 

2. This is. an indictment for larceny from the person (Clay’s 
Dig. 425 -§ 56,) and in addition to bank notes, the prisoners are 
charged with the larceny of a purse of the value of one dollar. 
Proof of one of the articles stolen would bring the offence within 
the statute.—Swinney v. The State, 8 Smedes & M. 576. 
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BiockeER, contra: 

The motion should have prevailed. Certainty to a reasonable 
intent, so as fairly to inform the party charged, so as to prepare 
for his defence, is a pre-requisite in all indictments. 

“Bank notes”’ is an indefinite term, uncertain in the limita- 
tion, and can be made to extend to any paper bills in an engray- 
ed or printed form ; it was the meaning and intention of the Le- 
gislature, that the offence should consist in the larceny of the 
note or notes authorised by law to be issued by any banking in- 
stitution, the law alone fixes the value, by giving the authority to 
issue them ; therefore, it became necessary to aver, that the notes 
subject of the larceny, were the notes of an incorporated bank.— 
Clay’s Dig. 435-6-25. 

The motion should have been sustained, and the indictment 
quashed, for want of the averment of the material requisite con- 
tained in the statute, that the bank notes at the time of the lar- 
eeny charged, ‘‘ were a valuable contract in force.’’—Clay’s 
Dig. 425. 

The motion should have been sustained, and the indictment 
quashed, because there is no averment that the sum mentioned in 
the bank notes was due and unsatisfied, between the prosecutor 
and the bank, at the time of the supposed larceny.—1 McCord’s 
Rep. 528; 6 Johns. Rep. 103; 1.Binney 273; 3 Binney 533 ; 
1 Brown 360; 11 Mass. Rep. 279. 


CHILTON, -J.—The motion to quash this indictment, as also 
to arrest the judgment, was properly overruled. Waiving the 
consideration of the question, whether, inasmuch as the indict- 
ment charges a larceny from the person of a certain purse of the 
value of one dollar, this would not, under the general finding of 
the jury, support the judgment of the court, we are quite sure 
that the indictment sufficiently avers the larceny of the bank 
notes. The number, denomination and value of the notes are 
stated, and the indictment describes them as “ bank notes.”’ In 
this it conforms to the statute, which enacts that “‘ every person 
who shall commit the offence of larceny, by stealing any goods 
or chattels, or any bank note, bond,” &c. It seems to be well 
settled by cases arising under similar statutes, that it is suffi- 
cient to charge the stealing of bank notes eo nomine. See the 
cases cited on the brief of: the Attorney General. It was for- 
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merly the practice in indictments for stealing notes, &c., to set 
them out at full length (3 M. & S. 541; 2 Russ. 170,) but it 
has long been settled, that this particularity is unnecessary, and 
that it is sufficient if the indictment follow the descriptions of the 
property stolen as given in the statute.—2 Russ. 186, (top page 
3d Ed.) and cases cited. 

In Rex v. Johnson, 8 M. & S. 539, Lord Ellenborough, C. J. 
said he considered that after the statute had made bank notes 
the subject of larceny, they might be described in the same man- 
ner as other things that have an intrinsic value; that is, by any 
description applicable to them as a chattel. 

Le Blanc, J.,in the same case, replying to an objection simi- 
lar to that urged by the counsel for the prisoner in the case be- 
fore us, said ‘‘ The argument upon this part of the case has arisen 
from the practice that has prevailed, of describing the particular 
sum for which the note is payable, and that the money secured 
thereby is unsatisfied. But the answer to such an argument is 
this, that whether it be payable for one sum, or for another, it is 
equally a bank note, and a bank note is the subject of larceny. 
Therefore, it is not a good objection, that the bank note is not 
sufficiently set out.’? These remarks are cited with approval 
by Mr. Russell, (2 R.187,) and are so apposite to the case be- 
fore us, that we deem any further comment unnecessary. See 
the cases cited in the United States v. Moulton, 5 Mason’s C. 
C. Rep. 537, and Greeson v. The State, 5 How. (Miss.) Rep. 
30-38. These authorities conclusively show that the court be- 
low did not mistake the law in the points referred to this court 
as novel and difficult, and as there is no writ of error in the case, 
we cannot look into the bill of exceptions. 

Let the judgment be affirmed. 
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COBB vs. THE STATE. 


1, When the record contains no bill of exceptions, but only an agree- 
men: purporting to have been made between the Solicitor and the 
counsel for the defendant, that the bill of exceptions taken in ano- 
ther case should be regarded as having been taken in the case at 
bar, and the minute eutry does not show that the agreement was 
acknowledged by the parties in the Circuit Court, or made part of 
the record by an order of that court, the appellate court will reject 
the agreement. 


Error to the Circuit Court of St. Clair. 


PARSONS, J.—There was no bill of exceptions in this case, 
but we find in the transcript what purports to be an agreement 
between the Solicitor of the circuit where the trial was had and 
the counsel for several defendants in different cases of gaming, 
one of whom is named in the margin as W. H. Cobb, and it pur- 
ports to have been agreed that the bill of exceptions taken in a case 
at the same term against one Gill, should be regarded as having 
been taken in each of tie other cases, and so apply. ‘The paper 
purporting to be an agreement, signed by the parties, is copied 
into the transcript as part of the record. But, independent of 
the absence of any minute entry to show that it was acknowl- 
edged by the parties in the Circuit Court and by order of that 
court made a part of the record, it may be discovered from the cer- 
tificate of the clerk, though a little ambiguous, that it was not a 
part of the record. We unhesitatingly reject it. The judg- 
ment is affirmed. 
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HURT vs. THE STATE. 


1. A verbal permission from the owner of a slave to sell “dry goods” 
to the slave, is too general and indefinite. The permission, whether 
verbal or in writing, should specify the article to be sold. 

(Dareay, C. J., dissenting, held that the term “dry goods” was suffi- 
ciently definite. 


Error to the Circuit Court of Perry. Tried before the Hon. 
Geo. D. Shortridge. 


A. B. Moore, for plaintiff in error. 
Attorney GENERAL, for the State. 


PARSONS, J.—Mr. Hurt was convicted on an indictment 
for selling a pair of shoes toa slave. On the trial he admitted 
the sale, and that he received payment from the slave. But he 
then proved by the owner of the slave that, two months before 
the time of the sale, he gave to Mr. Hurt verbal permission to 
sell dry goods, at any time, to the same slave, provided he made 
him pay the money for them, but prohibited a sale of ardent 
spirits. The court charged, in substance, that the particular 
articles to be sold to the slave must be expressed in the permis- 
sion; and if not so specified, the jury should find against Mr. 
Hurt, and he excepted. The act is, that ‘‘ Every person who 
shall buy, sell or receive from any slave, any commodity, of any 
kind or description, without the leave or consent of the master, 
owner or overseer of such slave, verbally or in writing, express- 
ing the articles permitted to be sold or bartered, first obtained, 
shall, on conviction, be fined,’’ &c.—Clay’s Dig., 437, §8. The 
permission was general to sell dry goods. 

Most owners, I believe, allow to their slaves reasonable time 
to make provision for the comfort of themselves and familics, 
and, to that end, permit them to deal with honest white persons, 
so far as to sell their commodities, or to expend their money, in 
the purchase of necessaries. And it is very true, as argued by 
Mr. Hurt’s counsel, that it is quite an inconvenience to the owner 
and some privation to the slave, if he must mention every article 
in the permission, though various articles might be required; and, 
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indeed, the negro might not very well know what he would pre- 
fer, until he gets to the store or market where he wishes to pur- 
chase his supplies. 

But the language of the act is plain, and it requires that the 
articles should be expressed: And if a permission so general as 
dry goods,”’ is a compliance with the act, it is difficult to ima- 
gine what other words or phrases could be too indefinite. In re- 
quiring the articles to be specifically stated, we think the Legis- 
lature designed to suppress, and that it adopted a very proper 
mode of suppressing, a general evil in some parts of the country, 
growing out of a clandestine traffic between slaves and a parti- 
cular class of white persons. It was intended that the owner 
might authorise his negro to buy such articles as he should 
express in the authority, so that the negro should have the priv- 
ilege of making himself and family comfortable and even respec- 
table in his caste, but not to dispense with the owner’s discretion 
in this object altogether. For if a negro may buy all sorts of 
dry goods from a man having and meriting, as Mr. Hurt very 
probably did, his owner’s confidence, he might soon acquire goods 
enough to become a pedlar among other negroes and the class of 
white men, whose conduct led to the passage of the act, and thus, 
it is obvious, the spirit and language of the act, express and 
plain as it is, would be violated. That Mr. Hurt had no bad 
motive and intended no violation of the act, is very clear. But, 
on the’other hand, his act itself was a violation of the law, and 
it is not contended that we can admit his misunderstanding of 
the law as an excuse for the offence. Such an excuse, if gene- 
rally admitted, would annul the criminal code and shake the 
foundations of society. 

Let the judgment be affirmed. 


DARGAN, C. J.—I cannot concur in the opinion of the court 
delivered in this case. I think the term, dry goods, sufficiently 
descriptive of the article or commodity permitted to be sold. I 
therefore would hold, that if the defendant sold the shoes to the 
slave under the permission from his master, ¢o sell him dry goods, 
that the defendant has not violated the statute. 
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TREXLER vs. THE STATE. 


1. An indictment for an assault with intent to murder. must state the 
facts which constitute the assault. 


Error to the Circuit Court of Chambers. Tried before the 
Hon. E. Pickens. 


Rice, for the plaintiff in error. 

1. An indictment for assault with intent to murder, does not 
charge a felony, unless it alleges the means of the assault.—Beas- 
ley v. The State, Jan. Term, 1851. 

2. But although, such indictment cannot be held good for felony, 
yet a demurrer to it could not be sustained, if, as in this case, it 
clearly cl.arges an assault; and the proper judgment on a ver- 
dict under such indictment, finding the defendant “ guilty as 
charged,”’ is for a misdemeanor (to-wit : an assault.)—The State 
v. Burns, 8 Ala. Rep. 313; Nancy v. The State, 6 Ala. Rep. 
483; Nabors v. The State, 6 Ala. Rep. 314; The State v. 
Stephen, 15 Ala. Rep. 534. 

3. Such verdict cannot, and does not, find any more than is 
legally charged in the indictment, but it does find that much, and 
the court is bound to render the judgment of law upon the find- 
ing. 

4, Although by the common law a judgment for a misdemea- 
nor might not in all cases be rendered on an indictment for a 
felony, when the verdict only found a misdemeanor, yet our 
penal code requires this to be done.—Clay’s Dig. 442, § 26; 
Ib. 439, § 12; Ib. 441, § 23. 

5. The omission to assess a fine does not vitiate the verdict. 
If it be necessary to assess a fine, it may be assessed hereafter. 
Boyd v. Gilchrist, 15 Ala. R. 856. 

6. The omission to assess the fine does not vitiate the ver- 
dict, because it does ascertain the guilt the defendant of an of- 
fence; and the court may enter judgment onit.—State v. Nan- 
cy, 6 Ala. 


Attorney GENERAL, for the State: 
It is conceded that this case must be reversed on the authority 
of the case of the State v. Beasley, at this term. But it is con- 
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tended for the defence, that as there is a good count in the in- 
dictment for an assault and battery, the verdict is presumed to 
be upon that count, and that the court below should have passed 
sentence on the count; and, as the Circuit Court refused to 
pass sentence on that count, this court must reverse the case in 
part only, and send it back for the court below, to render the 
proper sentence on the assault and battery. 

1. The verdict was, “‘we the jury find the defendant guilty 
as charged,’’ clearly meaning, of an assault with intent to mur- 
der. No fine of course was assessed. If the finding of the jury 
was for an assault and battery, they should have assessed the 
fine.—Clay’s Dig. 441,§ 21. As they did not, the verdict is 
imperfect and void, and no sentence can be passed by the court, 
and the case must be reversed in toto. 

2. When a judgment in a criminal case is entire, and a writ 
of error is brought to reverse it, where it is erroneous in part 
only, it must be wholly reversed.—Christain v. Com. 5 Met. 
530; Sheppard v. Com. 2 Ib. 419; Stephens v. Com. 4 Ib. 
$71; State v. Anderson, 1 Strob. 455. 


DARGAN, C. J.—In the case of Beasley vs. The State 
decided at the present term, we held that in an indictment for 
an assault with the intent to murder, the facts constituting the 
assault must be alleged, and if they are not, the indictment is 
defective. But if the facts constituting the assault are stated, 
and then it is averred that the assault was committed with the 
intent to murder, the indictment would be good under the stat- 
ute.—Clay’s Dig. 442, § 26. Applying the rule recognized by 
this decision, we are bound to hold the indictment in this case 
defective. It merely avers the assault with the intent to mur- 
der, without setting out the facts which constituted the assault. 

The judgment must therefore be reversed, and the cause re- 
manded, and the prisoner will be retained in custody, that he 
may be re-indicted, unless discharged by due cause of law. 
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DE BERNIE vs. THE STATE, 


1. In an indictment for perjury, which charges the defendant with 
having taken a false oath to procure his discharge from custody un- 
der a writ of ca. sa, an assignment which alleges that at the time 
when he took the oath, he had moneys whereby to satisfy the debt 
for which he was arrested, is sufficient. 

2. An indictment for perjury is not vitiated because some of the as- 
siguments are bad, and proof of any one assignment that is good ig 
sufficient. 

3. The penalty of perjury as prescribed by the Act of 1839, (Clay’s Dig., 
p. 71, 3 4.) is changed by the subsequent Act of 1841, (Clay’s Dig., 
p. 427, 3 2.) 


Error to the Circuit Court of Jefferson. Tried before the 
Hon. Geo. D. Shortridge. 


Tue defendant below was indicted for perjury. The indict- 
ment alleged that he was in the custody of a lawful officer under 
a writ of ca. sa., at the suit of one B. B. Patton; that he ap- 
peared before the justice of the peace who had issued the writ, 
and produced an affidavit in writing, and was in due form of law 
sworn and took his corporal oath concerning the truth of the 
matters contained therein; and that he “falsely, corruptly, 
knowingly, wilfully and maliciously, in and by his said affidavit 
in writing, did depose and swear in substance and to the effect 
following, that is to say: that the particular grounds upon which 
he was then arrested in that cause were untrue, and that he had 
neither estate, effects or moneys whereby to satisfy the debt for 
which he was arrested, or liable for the same, except one guitar,” 
&c. The first assignment of perjury alleged, that at the said 
time when he took his oath and made his said affidavit, “ the 
said defendant had moneys and effects, other, above and beyond 
the said guitar, whereby to satisfy the said debt for which he 
was arrested,”? &c. The second assignment alleged, that at 
the said time, &c., ‘‘ the particular ground upon which the said 
defendant was then and there arrested, was true.” 

The third assignment alleged, that at the said time &c., “‘ the 
said defendant had effects other than the said guitar, whereby to 
satisfy said debt,” &c. 
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The fourth assignment alleged, that at the said time &c., “‘ the 
said defendant had moneys whereby to satisfy said debt,’’ &c. 
The defendant was convicted and sentenced to three years im- 
prisonment in the penitentiary. 


E. W. Peck, for plaintiff in error: 

In this case the court will look to the whole record, and if the 
indictment be bad, will reverse the conviction. 

Then, I insist, the indictment is bad. The assignment of 
perjury is not well made. It does not state that the effects, or 
money, were fraudulently withheld, or that they were in truth 
and in fact liable for the satisfaction of the debt for which he 
was arrested. 

The first assignment is, that he “‘ had money and effects other, 
above, and beyond the said guitar, whereby to satisfy the said 
debt,” but it does not say that they were liable for that pur- 
pose. The effects may have beeen exempt from execution, and 
the money may have been held as trustee, executor or adminis- 
trator, and which he could not have devoted to the payment of 
the debt without a breach of trust. 

The second assignment is altogether too general, and by itself 
is insufficient to sustain the indictment. 

The third and fourth are liable to the same objections taken to 
the first; they do not state that the effects were liable to the 
execution, or that the money was fraudulently withheld.—2 Ch. 
Crim. Law, (top p.) 311; Cook’s Case, 1 Rob. Va. R. 729; U. 
8. v. Chapman, 3 McL. R. 390; 1 vol. U. States Dig. Annual, 
896, §§ 2,1. In an indictment nothing can be taken by in- 
tendment.—The State v. Seay, 3 Siew. 123. 


' PARSONS, J.—I have attentively considered all the objec- 
tions urged by the counsel against the indictment and proceed- 
ings in this cause. The only difficulty was in reference to the 
assignments of perjury, and to these the argument of the coun- 
sel was chiefly directed. I think some of the assignments are 
defective; but there is one which we think is good. It states 
that the plaintiff in error, at the time he took the oath, had 
moneys whereby to satisfy the debt for which he was arrested. 
An assignment of perjury consists of an express contradiction 
ofthe party’s statement on oath, as explained by inuendoes. 
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2 Chitty’s Crim. Law, 311; 1 T.R.70. This averment, we 
think, is sufficiently specific and distinct, and it manifestly nega- 
tives the oath which the indictment alleges he falsely, &c. swore. 
It appears by the authorities collected by Mr. Chitty, at the 
page already cited, that an indictment is not vitiated, because 
some of the assignments are bad, and proof of any one that is 
good is sufficient. We are entirely satisfied that the penalty of 
perjury as prescribed by the act of 1839 (Clay’s Dig. 71, § 4,) 
is changed by the subsequent act. 
The judgment is affirmed. 





WEEKS vs. LOVE, Apw’r. 


1. An administrator who has paid money through mistake, to the ad- 
ministrator de bonis non who sueceeds him, cannot recover it in as- 
sumpsit from a successive administrator de bonis non. 


Error to the Circuit Court‘of Pike county. Tried before 
the Hon. Robert Dougherty. 


Sayre, for the plaintiff in error : 

1. When money is paid under a mistake of fact or false re- 
presentation, it may be recovered back.—Martin v. Morgan, 5 
Eng. Com. Law, Rep. 87. 

2. Money paid under a mutual mistake of facts, there being 
no fraud, may be recovered back.—1 Sup. U. S. Dig. 192. 

3. When an administrator of an insolvent estate has over- 
paid a debt, he may recover it back in assumpsit.—Ib. 

4. And it may be recovered back from the administrator de 
bonis non, when passed to the estate as assets. —Houston v. Fra- 
zer, 8 Ala. 81; Sellers v. Smith, 11 Ala. 264. 


Burorp, for the defendant: 
1. The first three propositions above are admitted; the fourth 
is not sustained by the cases referred to, but they go rather to 
8 
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show that the action should have been against Love, in his indi- 
vidual, and not in his representative capacity ; or rather should 
have been against John & Mary McBeth, who received the mo- 
ney. 

2. It does not appear from the bill of exceptions, that the 
overplus paid by Weeks to McBeth was turned over to defen- 
dant with the assets; and must be intended to be still in Mc- 
Beth’s hands. 

8. In Williamson v. Howell, e¢ al. 4 Ala. 693, the court held 
that even the surety of the administrator had not the right to have 
his principal’s mistake (in asettlement of the estate) corrected 
in the absence of fraud; so here, if the mistake was in the set- 
tlement (and as to that, the bill of exceptions is silent) in the ab- 
sence of fraud it cannot becorrected. But if the mistake (as 
perhaps was the case) consisted in paying over more than was 
found to be due them, it is not assets, but it is in the hands of 
John & Mary McBeth, and they are individually liable. 

4. It does not appear from the bill of exceptions, that the 
overplus paid by plaintiff ever was applied either by McBeth or 
this defendant to the use of the estate; if the estate never received 
the money, the estate.is.not liable. 


CHILTON, J.—This:was an action brought by the plaintiff 
in error against the defendant, as administrator of the estate of 
Walter McBeth, to recover money, which the plaintiff, as admin- 
istrator in chief of the same estate, had paid by mistake to John 
C. & Mary McBeth, who succeeded him in the administration. 
It appeared that John C. & Mary had quit the administration, 
and had turned over the assets of the estate to the defendant, 
who was administrator de bonis non, by virtue of his office, as 
sheriff of the county. The bill of exceptions does not state that 
the money thus paid by the plaintiff through mistake to the in- 
tervening representatives, was treated by them as assets, or paid 
over by them to the defendant, who succeeded them; but only 
shows that the assets of the estate passed into the defendant’s 
hands. The court charged the jury, that upon this proof the 
plaintiff could not recover. 

In our opinion, this charge was correct; for it is very clear 
that the money overpaid through mistake was not an asset of 
the estate, and that the estate could not be made chargeable on 











JANUARY TERM, 1851. 27 





Griffin et‘al. v. Wilson. 





account of its receipt by the administrator de bonis non, but the 
party who has it in possession has money which, ex @quo et bono, 
belongs to the party, who, through mistake, has paid it, and is 
liable, not as administrator, but in his individual capacity, to re- 
fund it to the plaintiff. The cases of Houston v. Frazer, 8 Ala. 
Rep. 81; and Sellers v. Smith, 11 ib. 264; furnish a sufficient 
guide as to the manner in which a recovery may be had. It is 
very certain, that if the defendant has only received the assets 
proper belonging to the estate (and the bill of exceptions certifies 
to us, that he has only received such) he cannot be charged by 
reason of their receipt for moneys, which a previous administra- 
tor of the same estate has improperly received, and which do not 
belong to the estate. It is too well settled to require the eita- 
tion of authority, that an administrator cannot by any act of his 
create a right of action against the estate he represents, how- 
ever he may subject himself to personal liability. If he enter 
into a contract, or give a note, as administrator, the estate is 
not bound, but himself individually, upon such contract or pro- 
mise. 
Let the judgment be affirmed. 


GRIFFIN, RAYFIELD & GRIFFIN vs. WILSON. 


1. If a writ issue against three defendants, which is served upon two 
of them only, and an alias is issued and served upon all, it is errone- 
ous to render judgment by default against all of them, at the term 
to which the alias writ is returnable. 

2. In such case, a writ of error is properly sued ont in the name of all 
the defendants, and all may join in the assignmeut of errors. 


Error to the Circuit Court of Talladega. 


Woopwakrp, for the plaintiff in error : 

The return of the sheriff on the first writ shows that Davd A. 
Griffin was not served. ‘The return of the alias shows that D. 
A. Griffin was not served with process until the 2d of September, 
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1850; consequently but one term of the court has intervened 
since such service, and it was error to render judgment against 
him at the appearance term, by default.—Clay’s Dig. 334, § 115. 
The plaintiff must have judgment against all the defendants, 
or none. A judgment against two would be a discontinuance as 
to the whole action.—5 Ala. 183. 
Writ of error shows when judgment was rendered. 


Rice & Moreay, contra: 

1. The judgment was not rendered at. “the appearance 
term,”’ and is entirely correct. 

2. James Griffin and M. Rayfield were served before Spring 
Term, 1850, and that was the appearance term. The judgment 
was not rendered until: Fall Term, 1850, nor until all the de- 
fendants were served.: 

8. The assignment of errors is joint.. And as there-is cer- 
tainly no error as to James Griffin and Rayfield, the fact that 
they join with David Griffin in the assignment of errors, makes 
the assignment of errors bad. This is so, upon the principle 
that a declaration at the suit of three plaintiffs-is bad as-to-all, if 
it is bad as to two; and also upon the principle, that a joint plea 
by three defendants is bad as to all, if it is bad as to two. 


CHILTON, J.—By the act of 1839, (Clay’s Dig. 334, § 115,) 
it is enacted, that “in all suits instituted in any court having 
jurisdiction thereof, for the purpose of collecting money, no 
judgment shall be rendered at the appearance term, except by 
the consent of parties, from the failure of the defendant or de- 
fendants to plead or enter appearance, as now by law required.’ 
The writ in the case before us was executed on James Griffin 
and Moulton Rayfield, but was returned to the first term of the 
court, “not found,” as to David A. Griffin. Is was then per- 
missible for the plaintiff to have discontinued as against the 
party not found, and to have declared against the defendants on 
whom the writ was executed. He did not, however, elect to do 
this, but sued out an alias writ against all the defendants, which 
was duly executed, and the plaintiff took judgment by default 
against all the defendants at the term of the court to which the 
writ was made returnable. This was clearly in violation of the 
statute above stated, and erroneous, 
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There is no force in the objection, that the plaintiffs in error 
unite in their assignments of error, and that the judgment hav- 
ing been rendered at the proper term as to two of them, should, 
upon their joint assignment, be affirmed as to all; for, as they 
were all served with process, a discontinuance as to one of them 
before any defence personal to himself was pleaded, would have 
amounted to a discontinuance of the entire action.—Adkins y. 
Allen, 1 Stew. 130; Keebles v. Ford & Vining, 5 Ala. 183. 

Let the judgment be reversed and the cause remanded. 











DENNIS & STRICKLAND vs. CHAPMAN, Gov’r. &e. 


1. A witness who deposes to the declaration or admissions of a par- 
ty, must give the precise language used by him, if he can, orat least 
the substance of what he said. 

2. The admissions of an officer are not evidence against his securities, 
unless they are made while in ‘the performance of some official act 
or duty, connected with the-transaction, out of which the breach oi 
the condition of his bond is alleged to have arisen. 

3. A constable who has levied execittions on personal property, while 
they are in force, may sell after thé return day of the writs; and his 
receipt of the money upon a sale, and failure to pay it over accord- 
ing to law, will subject his securities to liability therefor. 


Erxor to the Circuit Court of Randolph. Tried before the 
Hon. John J. Wovdward. 


Tis was an action of covenant brought in the name of the 
Governor for the use of Culbreath, against the securities of ‘a 
constable, on his official bond. The constable had levied two 
executions in his hands on a slave, and sold her after the return 
day of the executions. The slave brought more than enough to 
satisfy the executions, and this action is brought by the defen- 
dant in the executions torecover the residue. 

It appears from the bill of exceptions, that the defendants in 
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the court below introduced one Hunter, as a witness, and offered 
to prove by him, “ that about the time he served the notices on 
the defendants in this suit, he had a conversation with the plain- 
tiff, and his recollection was, that his understanding from said 
conversation was, that the matter was pretty well arranged.” 
This evidence was objected to by the plaintiff, and excluded by 
the court, to which the defendants excepted. 

The plaintiff offered to prove by one Cunningham, “ that he 
had a.conversation with the constable some time after his remo- 
val from office, while on his way to California,’’ in which ‘ the 
constable told witness, that the defendants had been writing to 
him about this matter; that it could not hurt them, as no mo- 
ney could be made out of them by legal process, and that when 
he returned from California, he would pay the debt, and relieve 
them from all liability.”” The defendants objected to this evi- 
dence, but the court permitted it to go to the jury, to which the 
defendants excepted. This is all the evidence set out in the bill 
of exceptions, which relates to the points decided by the Su- 
preme Court. 


Hupson, for the plaintiff in error : 

The return day of the executions arrived before the day of 
sale, and to have made the plaintiffs liable, the constable should 
have had process in force at the time of sale-—18 Ala. 526. 

The fact that there was no proof that these (defendants) plain- 
tiffs had paid any money, does not exclude the idea that money 
had been paid by their principals, but such seems to be the fact 
from the rebutting testimony of the witness, Cunningham. 

The testimony of Hunter should have gone to the jury, and 


-the court asked to charge as to its effect. 


The testimony of Cunningham should not have been permitted 
to go to the jury. The declarations of Smith, after he had gone 
out of office, could not be given in evidence against his sureties. 
4 Ala. 611. 


Her iy, for defendant : 


1. A sheriff may lawfully sell personal property which has 
been levied upon by him, by an execution of force at the time 
of the levy, after the return day of the writ.—Neal et al. vs. 
Caldwell, 3 Stewart, 134. 
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2. The effect of a levy on personal property, regularly made, 
is to divest the title to the thing out of the defendant in execu- 
tion, and vest it in the officer making the levy, who holds it for 
the benefit of the creditor, and is regarded by the law as the au- 
thorised agent to make the sale, which he may do in virtue of 
the levy, notwithstanding the writ is made returnable before the 
sale is actually made.—Bondurant e¢ al. v. Buford, 1 Ala. 359. 

3. The declarations of Smith as proven by the witness Cun- 
ningham, were properly admitted, the declarant Smith having a 
joint interest with the defendants, and even more, as he was 
liable to refund to them what they might pay as sureties in office 
for him, and the admission being against his as well as their in- 
terest.—1 Phillips Ev. 75; Howard v. Cobb, 3 Day’s R. 309. 


DARGAN, C. J.—This was an action of covenant brought 
against the securities of a constable under the following circum- 
stances. The constable: sold a slave belonging to the plaintiff, 
to satisfy executions he had against him; the slave brought more 
than enough to satisfy the debts, and the plaintiff demanded the 
surplus remaining in his hands, but the ccnstable failed to pay 
it over; several objections were taken to the ruling of the court, 
which we will notice in the order they are presented by the as- 
sessment of errors. 

1. The demurrer to the declaration was correctly overruled ; 
the declaration is framed with care, and is entirely good. 

2. The declarations and admissions of a party against his in- 
terest are admissible as evidence against him; but the witness 
who deposes to such declaration or admissions should give the pre- 
cise language of the party, if he can; if he cannot, he should be able 
to state the substance of them. If he cannot undertake to testify 
to the language, nor to the substance of the admissions, he ought 
not to be allowed to depose. Tested by this rule, we do not think 
the court erred in rejecting the evidence of Hunter. He did 
not propose to state the language, nor the substance of the ad- 
mission, but merely his understanding of the admissions. If he 
had stated the admissions made, either in the language of the 
plaintiff, or the substance of them, the jury might have under- 
stood them differently from the witness. 

3. But it is very clear that the court erred in permitting the 
admissions of the constable, made after he went out of office, and 
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when he was not in the performance of any duty growing out of 
his office, and connected with this transaction, to go to the jury 
as evidence to charge his securities. To make the admissions 
of an officer evidence against his securities, they must be made 
in the performance of some official act or duty connected with 
the transaction out of which the breach of the condition of the 
bond is alleged to have arisen, and if they are made at a time 
when he is performing no official act or duty required of him, 
they are inadmissible to charge his securities—Evans y. State 


, Bank, 13 Ala. 787, and cases there cited. 


Another question has been raised on the brief of the counsel 
for the plaintiff in error, which is, that the constable having sold 
the slave after the return day of the execution, his securities are 
not liable for the money, notwithstanding the levy was made 
whilst the execution was in full force, and by virtue of which, 
he had the slave in possession. Although this question is not 
raised by the assignment of errors, we deem it proper in this 
case tosay, that the case of the Governor use &c. vy. Chandler’s 
securities, decided at the present term, shows that the defen- 
dants under these circumstances, would be liable for the money 
4eceived by the constable upon the sale of the slave, and that the 
receipt of the money was within the official duties of the consta- 
ble, and therefore covered by his bond. 

For the error we have pointed out, the judgment must be re- 
versed, and the cause remanded. 


“KIRKMAN & ROSSER vs. PATTON. 


1. If an attachment be issued without the bond and affidavit required 
by the statute, it can only be abated on the plea of the defendant. 

2. Until abated, it is valid, and its levy on the property of the defend- 
ant creates a lien, which capnot be displaced, or held for naught, 
merely by showing such irregularities in the process, as would have 

, entitled the defendant in the writ to abate it on plea. 
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Error to the Chancery Court of Lauderdale. Tried before 
the Hon. D. G. Ligon. 


Ormonp, for the plaintiffs in error. 
L. P. Waker, and Warts & Jackson, contra. 


DARGAN, C. J.—The bill shows that several attachments 
were issued in favor of Kirkman, against Samuel Bromly, re- 
turnable to the Circuit Court of Lauderdale: That Robert M. 
Patton also issued an attachment against Bromly, returnable to 
the same term, but his attachment was levied before the attach- 
ments of Kirkman. At the appearance term, Bromly filed a plea 
in abatement to the writ of Patton, on the ground that it was 
issued without the affidavit and bond required by the statute; 
but an affidavit and bond afterwards appearing on file, the plea 
was withdrawn and judgment rendered in favor of Patton. The 
bill further alleges, that the affidavit which was produced was 
not made until some time after the writ had been issued, but that 
it was ante-dated so as to appear to have been made according 
to the requirements of the statute, which was a fraud upon the 
complainants, and enabled Patton to obtain priority over them 
in the application of the funds arising from the sale of the pro- 
perty. The prayer of the bill is, that the lien of the complain- 
ants be decreed to be prior to that of the defendant, Patton, and 
that the money be first applied to the satisfaction of their debt. 

From the answer and evidence, we think these facts are estab- 
lished: that the bond was executed before the writ was issued, 
and that Patton was orally sworn to the facts set out in the af- 
fidavit, but that the affidavit was not reduced to writing until 
after the writ was issued and had been levied. 

But, without regard to the questions arising upon the answer 
and proof, I am clearly of the opinion that the bill was properly 
dismissed, for the reason that it does not contain equity. If an 
attachment be issued without the affidavit and bond required by 
the statue, the writ can only be abated by plea of the defendant. 
Clay’s Dig. 55; Jones v. Pope, 6 Ala. 154. Until abated, the 
writ is valid, and its levy on the property of the defendant cre- 
ates a lien that cannot be displaced or held for naught merely by 
showing such irregularities in the process as would have entitled 
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the defendant in the writ to abate it on plea. If any such irre- 
gularity did exist in the issuance of the attachment of Patton, 
Bromly, the defendant, took no advantage of it, but suffered 
judgment to be rendered against him. This perfected the lien 
created by the levy, and as the judgment itself is not contro- 
verted, the lien cannot be, for the writ is not void, but could 
only have been abated by the plea of Bromly. 

The decree of the chancellor, dismissing the bill, must be af- 
firmed. 


ALLEN, Apm’r, vs. GREENE. 


1. When no time is limited for the performance of a covenant, it must 
be done within a reasonable time. Therefore, when the obligors in a 
bond for title bound themselves to make title to the obligee, which 
the bond showed was in a third person, and the obligee lived more 
than three years after the execution of the bond, during which time 
the obligors did not enable themselves to comply with the condition 
of their bond, and made no effort to procure the title, it is prima facie a 
breach of the condition of the bond in the life-time of the obligee, for 
which his administrator is the proper party to bring suit. 

2. When the bond shows that the title is in a third person, and the ob- 
ligor never procures a conveyance of the title to the obligee, nor 
obtains it himself, the heir of the obligee cannot take the land by 
descent, nor sue in his own name fora breach of the condition, 
whether that breach happened before or after the death of his an- 
cestor. 

3. If the obligee has not violated the contract on his part, an action 
may be maintained by his administrator, for a breach, although the 
purchase money may uot have been paid. 

4. But if the obligee is notified by the surety of the principal obligor, 

that the title is not in the person named in the condition of the bond, 

and promises such surety, on his request, not to pay the purchase 
mouey until the title is arranged, but afterwards, in violation of his 
promise, pays it, when he could, consistently with his contract, have 
retained it, the surety, in a suit on the bond, can reduce the dam- 
ages to the extent of the purchase money. 
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Error to the Cireuit Court of Benton. Tried before the 
Hon. Thomas A. Walker. 


Wuire & Parsons, for plaintiff: 

Contract is to be construed most strongly against party giv- 
ing instrument.—Pitman on Prin. & Sur. 38, (mar. 27,) 30 L. 
Lib.; Platt on Cor., 3 ib. 63. 

The legal effect of the bond is an obligation to obtain titles and 
make them to plaintiff’s intestate, in a reasonable time, and the 
three years which elapsed upon the death of intestate was more 
than a reasonable time.—Garnett v. Yoe, 16 Ala. 74; Platt on 
Cor. 145; 3 L. Lib. 65. 

The bond was an independent covenant, and the right of ac- 
tion did not depend upon the performance of the contract by the 
plaintiff’s intestate, nor was it necessary to tender deed or de- 
mand title.—Williams v. Harper, 1 Ala. 502; Fitzpatrick v. 
Hanrick, 11 ib. 785. . 

Where vendor has no title at the time when he is to convey, 
this of itself is a breach of the bond, and it is not necessary 
for vendee to prepare and tender deed.—Johnson v. Collins, 17 
Ala. 327; Blam v. Smith, 4 Blackf. 517; Williams v. Casey, 4 
Bibb, 300. 

Administrator is entitled to sue for breach in the life-time of 
the intestate-—Brown v. Chamberlain, 12 Ala. 711; Abney v. 
Brownlee, 2 Bibb, 170; Hatcher v. Galloway’s Ex’r, ib. 180; 
Rockingham v. Penrice, 1 P. Wms. 177. 

The bond is payable to intestate, without naming his heirs, 
and a recovery at law must be in money; and as it is not a cove- 
nant running with the land, it would be assets in the hands of 
the administrator, and he may recover for a breach after the 
death of his intestate.—Leber v. Kauffelt, 5 W. & Ser. 440. 

It does not appear wlfether the purchase money was paid at 
the time, or before the bond was given, or whether it was to be 
paid afterwards, nor is it material. The covenant to make ti- 
tles was independent, and the bond gave a right to entry, and 
intestate did enter upon the land, and in such case he could not 
resist the payment of the purchase money.—Reed v. Davis, 4 
Ala. 83. 

The law required of Bruton that he should pay. Green, the 
security, told him not to pay, and it is now urged that because 
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Bruton did not refuse to pay, that the law will deprive him of 
his remedy for a failure to make him titles. 

Bruton possibly might have rescinded the contract if he had 
chosen so to do, but he had the right to rely upon and enforce 
the contract, either in law or in equity, if he thought proper to 
do so; and so long as he regarded the contract as of force, he 
was bound on his part to perform it, not as a condition prece- 
dent to his right of action against the obligors in the bond, but 
as a part of the contract. 

It was not necessary that the intestate of the plaintiff should 
abandon the land before he could recover on the bond.—Pink- 
ston v. Huie, 9 Ala. 252; Haynes v. Farly, 4 Por. 528. 

In construing bond, the court will look to the intention of the 
parties, and the condition of the bond ought to be so construed 
as to carry out that intention.—Whitsett v. Womack, 8 Ala. 
481; Watts v. Sheppard, 2 Ala. 425. 

The principal question in the case grows out of the charge of 
the court, which being affirmative, if erroneous, must reverse the 
case.—Haggerty v. Bradford, 9 Ala. 571; Pinkston & Wife v. 
Green & Wife, 9 ib. 19; Jackson v. Gwin, ib. 114. 

There was no evidence to show that Green was the security of 
Chilton, nor could such evidence legally have been adduced. It 
would have been to contradict the face of the bond, by which both 
Chilton and Green were to make a deed to Bruton.—See cases 
cited, B’k Mobile v. Darrington, 9 Ala. 954. Here the contract 
is absolutely joint, and a deed by one would be no compliance.— 
4 Shep. 164. 

Green had no right to demand of the plaintiff’s intestate that 
he should not pay the purchase money, nor had intestate any 
power to resist payment. A promise not to do so was nugatory. 
It imposed no obligation upon Bruton, and conferred no right 
upon Green. It was without consideration, without mutuality, 
and, as we contend, without force as a contract. 

There are only three ways in which a surety can be released : 
1st, by payment or saticfaction; 2nd, release or surrender by 
the creditor ; 3d, by acts done by the creditor to the prejudice 
of the surety and without his knowledge and consent.—Pit. on Pr. 
& Sur. 111, ch. 5, (mar. 157,) 40 Law Lib. 

It is the duty of the surety to inquire and inform himself 
wiether or not his principal had performed the engagement 
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which he had undertaken he should perform.—Pit. on P. & Su. 
70, ch. 1, (mar. 84,) 40 L. Lib. 

To release surety there must be a valid common law agree- 
ment to give time to the principal.—Agne v. Steele, 8 Ala. 948; 
Abercrombie v. Knox et als., 3 ib. 728; Wilson v. B’k of Or- 
leans, 9 ib. 847; Pit. on Prin. & Su. 117, ch. 5, (mar. 168,) 40 
L. Lib. 

There is no obligation to active diligence, on the part of the 
ereditor—(Caller v. Vivian et als., 8 Ala. 905; 6 ib. 8309)—nor 
is even a judgment creditor bouffd to active diligence.—Bank v. 
Golden & Lowry, 15 Ala. 616; Sawyer v. Patterson, 6 ib. 616. 

The direction to sue, to absolve surety, must be clear and ex- 
plicit—Shelean v. Hampton, 8 Ala. 942. 

The liability of a surety is merely accessorial, and in this 
view, we think his admissions were binding upon defendant.— 
Evans et als. v. Keeland, 9 Ala. 42. 


Rice & Morean, and J, B. Martin, for defendant: 

1. It is shown by the bond upon its face, by plaintiff’s decla- 
ration, and by the conversation between defendant and plaintiff ’s 
intestate, that the former was the mere security for Chilton, the 
vendor, and upon that question the jury found in favor of his 
suretyship. At all events, the evidence tended to prove that 
Chilton was the vendor, and that Green was only his surety on 
the bond, and authorized the court to refer the question of sure- 
tyship to the jury. 

2. Whenever the obligee or creditor withholds or neglects to 
communicate to the surety any fact or circumstance material for 
the latter to know, such neglect amounts to a fraud upon his 
rights, and he is thereby discharged from the obligation of his 
suretyship, and that too, whether the motive which actuated the 
obligee was fraudulent or honest.—Railton v. Mathews, 10 Ci’k 
& Finn. 942; Waters v. Creagh’s Ex’r, 4S. & P. 410; Harriss 
v. Brooks, 21 Pick. 194; Reese v. Berington, 2 Ves. jr. C. R. 
540; Law v. East India Co., 4 Ves. 829. 

8. Where the creditor has the means in his own hands to sat- 
isfy his demand, and refuses to use it, but gives it up to the 
debtor, the surety is discharged.—Ferguson v. Turner, 7 Mo. 
Rep. 497; Commonwealth v. Miller, 8 8. & R. 452; Baker v. 
Briggs, 8 Pick. 122; McCollum v. Hinckley, 9 Verm. 149. 
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(In the present case Bruton had nothing to do but withhold the 
purchase money, and he promised the surety to do so.) 

4. If by the conduct, declarations or assurances of the cred- 
itor the surety is induced to believe that he is secure, or loses 
an opportunity to indemnify himself, he is not to be charged as 
such security.—Baker v. Briggs, 8 Pick. 122; Exparte Wright, 
2 Ves. jr. 9; Robins v. Bingham, 4 Johns. 477; Hogaboom v. 
Heinck, 4 Verm. 131. 

5. Whatever would avail the security in equity will constitute 
a good defence at law.—Taylowv. Bank of Ky., 2 J. J. Mar. 
568; Teague v. Russel & Moore, 2 ‘Stew. 420; Stradler v. 
Haughton, 9 Port. 334; 8 Pick. 122; 18 ib., 95; 5 Ala. 
388; 7 Johns. 332; 16S. & R. 252. 

6. The mere admissions or declarations of the principal are 
not evidence against the surety.—Blair v. P. I. Com., 10 Mo. 
567; Bondurant v. State Bank, 835. 

7. Under the evidence, the charge was correct. Upon the 
hypothesis contained in that charge, the administrator cannot 
recover against the surety of the vendor.—1 Chitty’s Pl. 19; 
Beck v. Simmons, 7 Ala. 71; Clements v. Loggins, 2 ib. 514. 

, 8. The administrator cannot recover on such a bond, without 
showing a breach of the condition in the life-time of his intes- 
tate. No such breach is shown in this case. (See the cases 
last above cited.) 

9. The administrator is estopped by the conduct and conver- 
sation of his intestate shown in evidence, from resorting to the 
surety. 


DARGAN, C. J.—This was an action of covenant brought 
by the plaintiff, as administrator of Lecel Bruton, on a bond 
payable to the intestate in the penal sum of four thousand dol- 
lars, which was executed by Resen R. Chilton and the defen- 
dant. The bond is subject to the following condition: “ that 
whereas, the said Resen R. Chilton had bargained and sold unto 
the said Lecel Bruton, a tract of land, being the south-east quar- 
ter of section fifteen, township fifteen, range six east, containing 
one hundred and sixty acres more or less: Now we the above 
bounden are to make unto the said Lecel Bruton, a good and sufli- 
cient title in fee simple, so soon as a title can be obtained from 
Jesse Driver, and as soon as this deed is made, this obligation 
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is to be null and void, otherwise to remain in full force and ef- 
fect.”” A verdict and judgment were rendered in favor of the 
defendant, and the plaintiff brings the case to this court. It is 
now contended by the defendant in error, that the evidence did 
not show a breach of the condition of the bond in the life-time of, 
the intestate, and therefore, the plaintiff is not entitled to re- 
cover. The bond bears date the 12th of November, 1840, and 
it was shown that the intestate died in June, 1844. Upon the 
execution of the bond, he entered into possession of the land, and 
continued in possession until his death. It was also shown that 
the .title to the land was neither in the obligors, nor in Jesse 
Driver, but that the fee simple was vested in one Eli M. Driver, 
and there was no attempt to show that the obligors had executed 
to the intestate, or to his heirs, a deed conveying the fee simple 
title to the land, or that they or either of them had acquired the 
title from Eli M. Driver. 

The general principle of law applicable to the question, whether 
there was a breach of the condition in the bond in the life-time 
of the intestate, is this, when no time is limited for the perform- 
ance of a covenant, it must be done within a reasonable time.— 
Shep. Touch, 166; Cruise’s Dig. by Greenl. vol. 2, p. 445. In 
the case of Garnett v. Yoe, 17 Ala. 74; we held that if a party 
bound himself to execute titles to land, so soon as he could obtain 
it, and neglected for two years to make any effort to procure the 
title, that this was prima facie a breach of the condition of the 
bond. Inthe case before us, the intestate lived more than three 
years after the making of the bond, during which time the obli- 
gors did not enable themselves to comply with the condition of 
their bond, nor does it appear that any effort was made by them 
to procure the title. It is therefore clear, under the authority 
of Garnett v. Yoe, that this was prima facie a breach of the con- 
dition of the bond in the life-time of the intestate, and his ad- 
ministrator is therefore the proper party to bring suit, even if 
the bond could be considered as a covenant that run with the 
land. 

But I cannot yield my assent, that the bond in this case is a 
covenant that descended to the heir, and that he must sue for a 
breach happening after the death of the ancestor. The rule of 
the common law is, that-the realty descends to the heir, and all 
covenants real, which run with theland, go to the heir on the 
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death of the ancestor as part or parcel of the freehold; and there- 
fore, he must sue for a breach after the ancestor’s death.—Chit- 
ty’s Plead. 19; Williams Ex’r.. vol. 1, 518; Shep. Touch. 
175; Cruise’s Dig. by Greenl. vol. 2, title 32, p. 458. But to 
enable the heir to sue, he must show that the land descended to 
him. If he took no title by descent, I do not see how he can sue 
on a covenant respecting it. In the case of King v. Jones, 5 
Taunton 418, land was conveyed to the ancestor, and the gran- 
tor covenanted for further assurance on request; the ancestor 
thinking a fine was necessary to perfect his title, requested the 
grantor to have it levied, which, however, was not done, and 
after his death, the heir was evicted, for the reason that the fine 
had not been levied. After the eviction of the heir, the exe- 
cutor of the testator brought covenant, but the court held, he 
could not recover, because the land had descended to the heir, 
and the ultimate damages had been sustained by him. So in 
the case of Kingdon v. Nottle, 1 M. & Selwyn, 355, the 
Court of King’s Bench held, that the executor could not reco- 
ver upon a breach of covenant with the testator, that he, the 
defendant, had a good title to convey, as the executor suffer- 
ed no damage in his life-time, and the land descended to the 
heir, who was evicted. On the other hand, all the authorities 
agree, that if the covenant is broken in the life-time of the 
ancestor by his eviction, then his executor or administrator 
must sue, for the covenant is then turned into a mere chose 
in action, and the heir takes nothing by descent. Let us test 
the case before us by this principle. It cannot be pretend- 
ed that the bond gave to the intestate any title to the land, for 
the bond shows upon its face, that the title was neither in the 
obligors nor the obligee, and as the intestate had no title that 
could descend, his heir could take nothing by descent. The 
bond is a contract upon its face for the payment of money, the 
condition of which might be saved by procuring the title to the 
land, and conveying to the obligee, but by its execution and de- 
livery, the intestate acquired no title to the land, neither at law 
nor in equity, for the title was outstanding in a stranger to the 
bond, and so continued until the death of the ancestor, and even 
to the present time; the heir therefore could take nothing by de- 
scent, and theadministrator is the proper party to sue, whether the 
breach of the condition happened before or after the death of the 
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intestate. It is not, however, to be understood that we intend to 
decide, that the executor or administrator may sue in all cases on & 
bond for titles, for a breach of the condition after the death of 
the obligee; for if the obligor had the title to the land, it may 
be that in equity the heir would be considered as taking the fee 
by descent, and therefore entitled to file a bill for a specific per- 
formance, and possibly to sue on the bond for a breach of the 
condition after the death of his ancestor. This question is not 
before us, and therefore we do not intend to decide it. But I 
intend to confine the decision to this point: that where the obli- 
gor has no title, and the bond shows that he is to procure the 
title from another and to convey to the obligee, and the obligor 
never obtains the title, nor procures a conveyance of the title to 
the obligee, the heir cannot take the land by descent, nor sue in 
his own name for a breach of the condition, whether that breach 
happened before or after the death of the ancestor. 

2. It also appeared from the evidence that Green, the defend- 
ant, was the security of Resen R. Chilton, and that in a short 
time after the execution of the bond, and after the intestate had 
taken possession of the land, but before he had paid any part of 
the purchase money, that Green informed him there was difficulty 
about the title of the land; that the title was in Eli M. Driver 
and not in Jesse Driver; that he suspected there was something 
wrong on the part of Chilton, and then requested the intestate 
not to pay the purchase money until he got the title, and if he 
did, he must do it at his own risk. The intestate said to Green 
in reply, that he would not pay the purchase money until the 
matter was arranged, and that he would see Chilton and get him 
to arrange it, and if Chilton would not, he would see Driver and 
get it arranged with him before he would pay the purchase mo- 
ney. It also appeared, that at the time of this conversation 
Chilton was in possession of considerable property, but is now 
insolvent. The court in effect charged the jury, that if they 
believed this testimony, and that Green was lulled into security 
by Bruton, and induced to believe that he was safe, and that 
Bruton did nothing in his life-time but slumbered on his rights, 
then the plaintiff could not recover. 

I can see nothing in the conversation between Bruton and 
Green that will discharge the latter from the obligation of his 
bond, although the purchase money was paid to Chilton after- 
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wards. ‘There are but three modes by which a security can be 
discharged from his contract. The first is by payment or sat- 
isfaction of the debt; the second by release; and the third by 
the acts or conduct of the creditor in violation of his duty to the 
security, and which are or may be prejudicial to his interest. 

It is not insisted that the evidence shows either a satisfaction 
of the bond, or an intentional release of the security ; but it is 
insisted that the payment of the purchase money by the obligee 
after notice that the title was not in Jesse Driver but in Eli M. 
Driver, and his promise not to pay it until the difficulty about the 
title was arranged, must operate in law as a discharge of the 
security. To test this argument, let us suppose the purchase 
money never has been paid, and that the reason of it was that 
Chilton, the principal in the bond, could not proétre the title. 
The obligee then would have faithfully observed the promise he 
made to Green, the security, in withholding the payment of the 
purchase money, but surely he would be entitled to sue for a 
breach of the bond. If he, the obligee, had not violated the con- 
tract on his part, the non-payment of the purchase money would 
go in reduction of the damages, not in discharge of the action. 

Again, let us suppose the terms of the contract such that Bru- 
ton, the obligee, could have refused to pay the purchase money 
until the title was secured to him, and being informed of the dif- 
fieulty about the title, he promised Green, the security, not to 
pay the purchase money until the title was arranged} but disre- 
garding his promise, he did pay when not compelled by his con- 
tract: to do it—what would be the rights of Greene? He could 
not, in my judgment, claim to be released from the bond. He 
could in the case supposed only claim a reduction of the damages 
to the extent of the purchase money. The rule, we think, is 
this: if a creditor gives up or releases a collateral security for 
the payment of his:debt, without the consent of the surety, he, 
the surety, will be discharged to the extent of the value of the 
collateral security only.—Neff’s Appeal, 9 Watts & S. 3; Ba- 
ker v. Briggs, 8 Pick. 122. If we consider then that Bruton, 
the obligee, had the right under his contract to hold on to the pur- 
chase money, because the title was in E.M. Driver, and his: 
promise to Green bound him not to pay until he obtained the ti- 
tle, still there has been a breach of the condition of the bond; 
and ‘Green could only insist that the damages be reduced to the 
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extent of the purchase money. In any point of view, whether 
the purchase money has been paid or not by Bruton, if he has 
not-violated the contract on his part, the action can be sustained; 
and consequently the instructions of the court were erroneous. 

It will be observed, that we have argued the case upon the 
supposition that the purchase money has not been paid, and also 
upon the supposition that it had been paid, after the promise made 
by Bruton to Green. In conclusion, we must remark, that the 
record furnishes no evidence that Bruton ever paid the purchase 
money, nor does it show when, or under what circumstances, he 
was bound to pay. 

If upon another trial, the terms of the contract in relation to 
the purchase of the land are disclosed, and it appears that Bru- 
ton paid the purchase money, in conformity with the terms of 
his contract, and could not have refused to-do it without a breach 
on his part—in that case, we do not intend to decide whether or 
not Green could insist on reducing the damages to the extent of 
the purchase money. We only intend to decide, that if Bruton 
could have retained the money consistently with his contract 
until the title was secured to him, he was bound by his promise 
to Green to do it ; and if in violation of this promise he paid the 
purchase money over to Chilton, when he had the legal right to 
retain it, that Green can reduce the damages to the extent thereof. 

There is no error in the record, save in the instructions given 
to the jury, and for this the judgment must be reversed and the 
cause remanded. 


KIRKSEY, Truster, &c. vs. DUBOSE. 


1, When a sheriff justifies under mesne process, after the time appoint- 
ed for its return, he must either aver its return, or show sone legal 
excuse why it was not returned. 

2. When the judgment eutry shows, that the plaintiff demurred to the 
defendant's pleas, and that the demurrer was overruled, and the de- 
murrer also appears upon the record, this court will not look to the 
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order in which the clerk has recorded the pleadings, and determine 
that the demurrer was waived, because issues of fact precede it. 

3, The plaintiff in error, by showing a verdict for the defendant npon 
insufficient pleas, shows an error prima facie prejudicial to him, and 
it is the duty of the defendant to make the record affirmatively show 
that no injury resulted from the error, if such was the case. 

4. The maker of a deed of trust may be made a competent wituess to 
sustain it, by first showing his certificate of discharge under the 
Bankrupt act, obtained subsequently to the execution of the deed, 
and also his release to the assignee in bankruptcy, of all in‘erest 

, which he may have in the suit. 

5. The act of 1845, which renders the defendant in execution an in- 
competent witness on a trial of the right of property under the stat- 
ute, allowing a claim to be put in to property levied on, is in deroga- 
tion of the common law, and will not be extended to the ordinary 
common law actions, or causes in equity, for the recovery of «: ma- 
ges, or the specific property, in which the title may be put in issue. 

6. If the writs of attachment, under which the sheriff justifies, are re- 
gular on their face, he is not bound to go beyond them, and show 
affidavits and bonds, or that there was a subsisting debt, on which 
they might properly issue. 


Error to the Circuit Court of Marengo. Tried before the 
Hon. Geo. D. Shortridge. 


Tus was an action of trespass commenced by Cicero L. Kirk- 
sey, against the sheriff of Marengo county, for levying on a 
stock of goods which the plaintiff claimed as trustee under a deed 
of trust, executed to him by one Wm. A. D. White, to secure 
certain creditors. The original plaintiff died after the institution 
of the suit, which was then revived in the name of the present 
plaintiff, who was his administrator, and who was appointed trus- 
tee in his stead by the Circuit Court. 

The sheriff justified under two writs of attachment, one in the 
name of John Stephenson v. Wm. A. D. White and James H. 
Curtis, the other in the name of W. P. Lay v. Isaac Stiles. 
Each special plea averred the issuance of the attachment, its re- 
veipt by the sheriff and levy, and that the goods were the pro- 
perty of the defendant in attachment, but did not aver the return 
of the attachment, or show any reason why it had not been re- 
turned. ‘These pleas were demurred to, and the demurrer over- 
ruled ; but in the transcript replications are inserted before the 
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demurrer, and the order on it. The defendant not having intro- 
duced or proved any affidavit or bond for the issuance of the at- 
tachments, or either of them, and not having shown that said 
writs had been returned into the courts to which they were re- 
turnable, the plaintiff moved the court to charge the jury, that 
if such were the case, the defendant’s pleas of justification were 
not sustained. The court refused to give this charge, and the 
defendant excepted. 
The other material facts of the case appear in the opinion. 


Mawnine for plaintiff in error: 

1. The second and third pleas of justification are defective; 
because they do not allege a return of the attachments.—Mc- 
Aden v. Gibson, 5 Ala. 341, and cases there cited. 

2. A grantor, who is divested of all interest in the event of 
the suit, either by a release from others to him, or a release from 
him to others, is a competent witness to prove the fairness of his 
deed.—1 Greenl. on Ev. p. 464-472-3; Jackson v. Root, 18 
John. 60; Kinlock v. Palmer, 1 Const. Rep. (S. C.); Woods v. 
Williams, 9 John. 123 ; Gillespie v. Gillespie, 2 Bibb 89; Wall 
v. Nelson, 3 Litt. R. 395; Bagley v. Osborn, 2 Wend 528; 
even though the deed be impeached as fraudulent ; Jackson v. 
Frost, 6 John. 135; Simmons v. Parsons, 1 Bai. 62. 

8. The act of Congress in relation to bankrupts, makes the 
certificates only of their discharge sufficient evidence thereof, 
in any suit or proceeding against them for antecedent debts ; 
much more is such a certificate sufficient evidence to the pre- 
siding judge, that the person to whom it is given is a certificated 
bankrupt, when the question arises collaterally in a suit to which 
he is not a party. 

4. The act of 1845, making defendants in execution incom- 
petent witnesses in certain cases, applies only to a peculiar ac- 
tion, the trial of the right of property, which was created by 
statute.—Dearing v. Windham, 11 Ala. 204; Frow v. Down- 
man, Ib. 888. The proceeding between Scott etal. and Stalls- 
worth, (12 Ala. 25,) was precisely that action, though the sub- 
ject of it was a credit instead of a chattel. 

5. ‘The defendant ought to have proved that the attachment 
had been duly returned.—McAden vy. Gibson, 5 Ala. 341. 

6. And as the plaintiffin this suit was not a party*to the 
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writs of attachment, but had possession of the property scized, 
by. virtue of a deed made long before, the defendant ouglit to 
have produced the affidavit and bond, or one of them, upon which 
the attachment was. founded.—Damon v. Bryant, 2 Pick. 411 ; 
Jansen y. Acker, 23 Wend. 480-1; Noble v. Holmes, 3 Hill’s 
194. 

Thecases.of Houston, adm’r. v. Prewitt (8 Ala. 846,) Powell 
v. Powell (10 Ib. 900,) and Clifton v. Sharpe, (15 Ib. 618,) are 
not at all parallel with this. White was not the assignor of a 
chose in action, but of veritable chattels (goods, wares and mer- 
chandize,) of which he was in possession, and the possession of 
which he transferred to his grantee as he had previously received 
it. If. there were any choses in action in the case, they were the 
interests which the plaintiffs in the attachments sued out those 
writs for the purpose of establishing. It is a solecism to say 
that my property of which I am enjoying the possession, or which 
I transfer corporally to another, is either in him or me reduced 
to a chose in action, because another person claims some interest 
in it; his interest (if any,) is the chose in action.—Sce Ex’rs. 
of Robertson v. Allen, 16 Ala. 109. 





Brooks, contra: 

1. In an ordinary trial of the right of property under the stat- 
ute, the grantor, White, would be an incompetent witness under 
the act of 1845. This action is trespass, but that does not alter 
the case. It is to all intents and purposes a trial of the right of 
property. The object of the law was to render the grantor an 
incompetent witness to sustain his deed of trust or mortgage in 
a contest between his grantee and his creditors. The substitu- 
tion of one action for another will not make the witness compe- 
tent. The law was not intended to apply to the form of the ac- 
tion, or to exclude the witness on the ground of interest, but 
upon the grounds of public policy.—Brumby v. Langdon, 10 
Ala. 749 ; Scott, Slough & Co. v. Stallsworth, 12 Ala. 25; 
Yarborough v. Moss, 9 Ala. 388. And he remains disqualified, 
although he should become a certificated bankrupt ; Carville v. 
Stout, 10 Ala. 796-802. 

2. When the suit was commenced, White was entited to such 
portion of the damages recovered therein, as might remain after 
the payment of his debts. This right to damages was a chose 
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in action (Bro. Title Chose in Action, Lilly Abr. 264.) To en- 
able the witness to testify in this suit, he released his interest. 
In other words he was the assignor of a chose in action, and 
therefore incompetent on the score of public policy.—Powell v. 
Powell, 10 Ala. 911; Houston v. Pruitt, 8 Ala. 846; Clifton 
v. Sharp, 15 Ala. 618. 

3. In trespass against the sheriff for taking goods under an 
attachment, the defendant in attachment is not a competent wit- 
ness for his grantee (Barnes v. Taylor, 3 Por. 187; Pruit and 
Martin v. Lowry, 1 Por. 101; 3 Ala.,) and White was also in- 
terested in diverting the property in controversy from the pay- 
ment of Stiles’ debts, and causing it to be applied to the payment 
of his own. The certificate in bankruptcy alone was insufficient 
evidence to show that his interest had been removed, and his com- 
petency restored. That was no evidence of his discharge. The 
copy of the record, or so much thereof as was necessary, should 
have been produced. ‘The certificate is merely the conclusion of 
the clerk as to the effect of the record. By act of Congress, it 
is made evidence for the bankrupt himself in proceedings against 
him, but in no other case ; and it may well be questioned, wheth- 
er Congress can furnish to the State Courts a rule of evidence 
in proceedings between her own citizens. 

4. Intrespass against an officer for illegally taking the goods 
of the plaintiff, he may justify under the process alone, if it be 
regular upon its face.—Fortner & Flannaghan v. Drim, 3 Por. 
257; Morrison & wife v. Wright, 7 Por. 68; Parker v. Wal- 
rod, 16 Wend. 514; Shepard et al. v. Nabors, 6 Ala. 637. 

5. The demurrers were properly overruled. The plaintiff 
took issue in the County Court, in the year 1842. Im 1845, 
the cause was transferred to the Circuit Court. At the May 
Term, 1848, the plaintiff without having withdrawn his replica- 
tions, demurred to the 2d and 8rd pleas. He cannot reply and 
demur to the same plea at the same time; much less can he de- 
mur after having taken issue. 

6. But if the court erred, the plaintiff cannot complain; it 
does not appear that he sustained any injury thereby. What 
is his title to the property. He claims, he says, through a deed 
of trust. It does not appear when the deed was made, or that 
it was made before the levy of the attachments. It does not ap- 
pear that the deed was registered; nor does it appear that the 
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property in controversy was embraced in the deed. The plain- 
tiff does not show that either himself or White ever had at any 
time any possession of, or right or title to the property in ques- 
tion. It is to be borne in mind, that the sheriff pleads, not only not 
guilty, but he also justifies under an attachment against Stiles. 
Although the pleas of justification may have failed, it does not 
appear that the plaintiff was entitled to recover. Dubose bad 
the property in possession; he is the only person, who, as far 
as the evidence discloses, ever had it in possession, and he may 
be well entitled to a verdict under the general issue. 

In trials of the right of property, the plaintiffis not bound to 
produce the judgment ; the production of the execution is suffi- 
cient.—Carlton, et al. v. King, 1S. & P. 472; Hardy, et al. 
v. Gascoigne & Holly, 6 Por. 447 ; Pettis, adm’r. v. Taylor, 8 
Por. 564; Huff v. Cox, 2 Ala. 314; the production of the at- 
tachment is sufficient evidence of the debt, and the plaintiff is 
bound to produce no more.—Butler & Alford v. O’Brien, 5 Ala. 
316; Yarborough v. Moss, 9 Ala. 382; see also 16 Ala. 271, 
and 14 Ala. 326. 


CHILTON, J.—1. It is well settled, that if a sheriff justifies 
under mesne process after the time appointed for its return, he 
must either aver its return, or show some legal excuse why it 
was-not .returned.——See McAden v. Gibson v. 5 Ala. 343, and 
the cases there cited. The two special pleas in the case before 
us, contain mo such averment, and the demurrers to them were 
improperly. overruled by the court. 

2. The judgment entry shows that the plaintiff demurred to 
the two pleas of justification, and that the demurrers were over- 
ruled ; the demurrer .also appears upon the record. Under 
these circumstances, we think it very clear, that we cannot look 
to the order in which the clerk has recorded the pleadings, and 
determine that the demurrers were waived, because issues of 
fact precede the demurrers; but we must presume rather that 
the clerk has inadvertently inverted the order of pleading in the 
transcript. 

8. But it is contended by the counsel for the defendant, that 
although the court may have erred in upholding these pleas, yet 
this court should not reverse, as it is not shown that any injury 
resulted to him. ‘The plaintiff does show injury when he shows 
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a verdict for the defendant upon insufficient pleas, and having 
shown that the court committed an error prima facie prejudicial 
to him, it was the duty of the defendant to make the record cer- 
tify to us, that no injury resulted from the error, if such was the 
fact. In Marshall v. Betner, we said that if the entire record 
affirmatively show that the plaintiff never can recover, and the 
matter which renders a recovery impracticable is obvious and 
undisputed, the court will not reverse, for in such case, it would 
do a useless thing.—(17 Ala. 836.) This case however, is not 
shown to fall within that category.—See also, Davis v. The 
State, 17 Ala. 415; Seawell v. Henry, 6 Ib. 226. 

4. As the case must go back, it becomes our duty briefly to 
notice some other questions presented by the bill of exceptions, 
and which will probably arise in the further progress of the cause. 
We are informed that the plaimtiff claimed title under a deed 
made to him as trustee to secure certain debts due from the 
maker, and White, who was the maker, was offered as a witness 
to sustain the deed. In order to render him competent, the 
plaintiff produced the certificate of his discharge in bankruptcy 
obtained subsequent to the making of said deed, and also a deed 
assigning, setting over and releasing all interest he might have 
in the recovery in this suit, and in all his effects, to the assignee 
in bankruptcy, for the use of his (White’s) creditors, and the 
surplus, if any, to go to the use of the assignee in his individual 
right, but without recourse on White. The first objection raised 
to this witness is, that he has such interest as he cannot release 
so as to render him competent. Mr. Greenleaf holds that there 
is no interest of a disqualifying nature but that may in some 
manner be annihilated.—1 Greenl. Ev., § 428, citing Perryman 
v. Steggal, 4 C. & P. 197; Van Shaack v. Stafford, 12 Pick. 
565—see also, 1 ib., § 426. We do not think this witness oc- 
eupies such position as that he cannot release his interest. If 
any surplus remains, or any interest accrues to him by reason of 
the recovery, it would vest in his assignee in bankruptcy, who 
by the release would be exonerated from all liability to account 
for it to the witness. No case in our reports goes to the length 
of holding that White cannot be made competent by a release. 
It is not the case of a transferror becoming a witness for the trans- 
ferree to support the transfer, as in the cases of Houston, adm’r, 
v. Pruitt, 8 Ala. 846; Maury’s Adm’r v. Mason’s Adm’r, 8 
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Por. 211; Powell v. Powell, 10 Ala. 900, and Clifton et al. v. 
Sharp, use &c., 15 ib.618. In the cases cited, it was held that 
the witness could not assign the chose in action and support the 
assignment by his own testimony, as this would be against the 
policy of the law, as letting in all the evils of champerty; but in 
the case before us the interest in the property had already vested 
by the deed in the trustee, if the grantor had title. This was 
the sale of a thing in possession, and if a surplus remained in the 
hands of the trustee, then that surplus vested in the assignee in 

ptey, and it was certainly competent for the witness to 
release the assignee from all obligation to pay over the same to 
him, We do not see how any principle of public policy would 
be violated, in permitting such an interest to be released. We 
deem it unnecessary to decide upon the effect of the certificate of 
discharge, as upon a subsequent trial, the party can procure the 
transcript of the record, if its production be not waived. If 
‘White be discharged from his debts, he has no /egal interest in 
having property devoted to their payment, if by his release he 
can never succeed to the residuum after the debts are paid, so 
that the argument that he is interested in defeating the creditors 
of Stiles by applying it to the payment of his own debts, cannot 
avail the defendant in error. 

5. But it is insisted that White, being the defendant in the 
attachment, was rendered incompetent by the act of 1845, which 
makes defendants in executions incompetent witnesses upon the 
trial of the right of property under the statute allowing claims to 
be put in to property levied upon. In Easly v. Dye, 14 Ala. 
164, this court said, (Cotiier, C. J.,) “ This enactment intro- 
duces an arbitrary rule, irrespective of the interest of the wit- 
ness, but is applicable to a specific case, and cannot be extended 
by construction to an ordinary action in which the title to per- 
sonal property is litigated.’? We think the act being in dero- 
gation of the common law, and introducing a disqualification as 
applicable to the statutory remedy designated, we should not 
only push it beyond the intention of its framers, but should vio- 
late the settled policy of the law which restricts such disqualifi- 
cations, were we to extend its provisions to the ordinary common 
law actions or to causes in equity, instituted for the recovery 
of damages or specific property in which the title may be and 
usually is put in issue. The cases of Yarbrough v. Moss, 9 
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Ala. 382; Webster v. Smith, 10 ib. 429, and Brumby v. Lang- 
don & Co., ib. 747, do not militate against this view. The rea- 
soning in the case of Scott, Slough & Co. v. Stallsworth, 12 Ala. 
25, would seem to lead to a different conclusion, but it occurs to 
me that it would amount to judicial legislation to extend the dis- 
qualification to all suits when the Legislature has limited it to a 
particular species of trial. 

6. If the attachments were regular on their face and authorised 
a levy upon and seizure of the defendant’s property, the sheriff is 
not bound to go beyond them and show bonds and affidavits, or 
that there was a subsisting debt on which they might properly 
issue.—Governor v. Gibson, 14 Ala. 327. 

Perhaps what we have said will be sufficient direction for the 
future conduct of the cause. 

Let the judgment be reversed and the cause remanded. 





ARMSTRONG vs. HUFFSTUTLER, Apm’r., &c. 


1. In seeking to impeach a witness by showing that he has made de- 
clarations inconsistent with his testimony, it is not necessary in Jay- 
ing the predicate, that the language used by him should be stated, 
but the substance of what he is supposed to have said, is all that is 
required. 

2: Although it is the duty of the vendor to disclose to the vendee such 
intrinsic defects in the property sold as materially affect its nature 
and condition, which lie especially in the knowledge of the seiler, 
and which the purchaser cannot, by the exercise of proper diligence, 
discover; yet the law does not require him to disclose “the fullest 
extent of that unsoundness,” by describing particularly the different 
stages and symptoms of the disease, and all the circumstances at+ 
tending it. 

3. When the purchaser pays what would be an inadequate price if the 
animal purchased was sound, it is a circumstance to which the jury 
may look, in connection with other proof, in determining whether or 
not he was advised of the latent uusoundness of the animal, if there 
was any. 
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Error to the Circuit Court of Blount. Tried before the Hon. 
W. R. Smith. 


Tus was an action commenced before a justice of the peace by 
Huffstutler, on an instrument in writing, for the payment of eighty- 
five bushels of corn; executed by Armstrong to plaintiff’s intes- 
tate. A verdict was rendered for the plaintiff before the justice, 
and the defendant appealed to the Circuit Court, where a new 
trial was had, and another verdict rendered for the plaintiff. It 
appears from the bill of exceptions, that the note was given for 
a mare sold by plaintiffs intestate in his life-time to defendant. 
Plaintiff introduced one Harris as a witness, who swore that he 
thought the mare at the time of sale was worth ten or fifteen dol- 
lars. On cross-examination, defendant asked him, if he had not 
said to Archelaus Walker and James Blakely, at a certain time 
and place named, “‘ that he thought the mare worthless at the 
time of sale ;”’ witness replied that he did not recollect having 
told them so. Defendant then introduced Walker and Blakely, 
and asked them the same question, to which they replied that 
Harris did not use the word “worthless.”” Defendant then pro- 
posed to vary the question, and ask, if Harris did not, at the 
time and place mentioned, say, ‘‘that he thought the mare was 
of no value at the time of sale.”? Plaintiff objected to this ques- 
tion, and the court sustained his objection, to which the defen- 
dant excepted. There was also evidence that the mare was un- 
sound at the time of the sale. The defendant asked the court 
to instruct the jury, “ that if the defendant was not fully in- 
formed by the seller, not only that the mare was unsound, but 
of the fullest extent of that unsoundness, so far as the same was 
known to the seller, and could not be seen by the defendant at the 
time of the purchase, although it may have been discoverable a 
few days afterwards, then a fraud was practised, and if the mare 
proved to be entirely valueless, because of that unsoundness, 
they must find for the defendant,’ which charge the court re- 
fased to give, and the defendant excepted. 

The court charged the jury, “ that if the mare was sold for a 
sound price, or what would be her value if sound, this would 
raise the presumption of fraud, and this presumption would have 
all the force and effect of evidence of fraud, unless the facts in 
testimony should upset that presumption; and if she was sold 
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for an unsound price, or what would be less than her value if 
sound, that this would be presumptive evidence that she was 
‘sold as unsound.” ‘To which charge defendant excepted. 


Porr, for plaintiff in error. 


Humpnreys, contra. 


CHILTON, J.—In Nelson v. Iverson, 17 Ala. 216, we held 
that when the object was to impeach a witness by showing that 
he has made declarations inconsistent with his testimony, it is 
not necessary in laying the predicate, that the language used by 
the witness should be stated, but the substance of what he is 
supposed to have said is all that is required. In this case, the 
witness sought to be impeached was asked if at a certain time 
and place, which were particularly described, he had not stated 
to Walker and Blakely that the mare was worthless at the time 
of the sale. ‘To this, he substantially answered in the negative. 
The witnesses proved that he did not say she was worthless, but 
it was proposed to prove that he said she was of no value. This 
mere verbal difference did not render the proposed proof incom- 
petent, and is fully covered by the case above cited. As tothe 
relevancy of the proof, see Daniels vy. Conrad, 4 Leigh, 401; 2 
Phil. C. & H. notes, 772, et seq. As to the questionof fraudu- 
lent concealment attempted to be raised by the charge asked by 
the counsel for the defendant below, and refused by the court, it 
is only necessary to say, that it applied to the vendor in requir- 
ing him not only to disclose that the animal was unsound, “ but 
the fullest extent of that unsoundness,” a more rigid exaction 
than the law makes upon him. Such particularity would require 
of the seller to enter into a minute history of the supposed dis- 
ease, to describe with accuracy its different stages, and the symp- 
toms attending it, which would tend greatly to impede the fa- 
cilities of sales, and expose vendors to great insecurity and 
perils. While, however, the law does not require such particu- 
larity, yet in respect to intrinsic defects, such as materially 
affect the nature and condition of the property, which the pur- 
chaser could not by the exercise of proper diligence have dis- 
covered, and which were especially within the knowledge of the 
seller, the silence of the vendor would be considered a fraud, 
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which would avoid the contract, if it had the effect of deceiving 
the’ purchaser.—Story on Con. § 519. 

As to the legal proposition involved in the charge given by the 
court, it may be sufficient for the future conduct of the cause to 
say, that the price agreed to be paid may be looked to by the 
jury as a circumstance, in connection with the other proof, in 
determining whether the purchaser was or was not advised of 
the latent unsoundness of the animal, if there existed any, and 
that he contracted with reference to such unsoundness. If the 
animal, had she been sound, was worth one hundred dollars, and 
the purchaser acquired her for ten dollars, this would be a cir- 
éum:tance which would tend strongly to show that there was no 
imposition practiced on the seller. On the other hand, if by reason 
of intrinsic latent defects, she was worth only ten dollars, and 
the purchaser gave one hundred dollars, the folly of such a con- 
tract would be so extremely gross as to tend when taken in con- 
nection with other facts in corroboration to establish a case for 
relicf on the ground of fraud. Such fact, taken isolated from 
all others, would not justify a presumption of fraud. It is evi- 
dence in such case of mere folly and weakness, or want of judgment 
as_to the value of the article, which it is said will not defeat a con- 
tract, even in equity.—See Milner v. Cowley, 8 Price, 620; 
Prebble y. Boyhurst, 1 Swanst. 329; Oliphant’s Law of Hor- 
ses, 84; 58 Law Lib. 87. We do not deem it necessary to go 
into a more critical examination of the charges.—See further on 
the subject, Ricks v, Dillahunty, 8 Por. R. 133. For the error 
in excluding the evidence of Walker and Blakely, the judgment 
must be reversed, and the cause remanded. 


HAWKINS vs. GILBERT & MADDOX. 


1. When a party has entered into a special contract to do certain 
work, or perform a specified service, and the work is done, but not 
according to the terms of the couiract, yet if it is accepted by the 
party for whom it was to be performed, and is beneficial to him, the 
party performing it may recover on a quantum meruit, the value of 
the work done, or services rendered. 
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2. But if, after having commenced the work, he abandons it before it 
is finished, without sufficient cause, he cannot recover for the work 
and labor done. 


Error to the Circuit Court of Lowndes. Tried before the 
Hon. Geo. Goldthwaite. 


Gisert & Mappox brought their action of assumpsit 
against Hawkins, to recover damages for the breach of a writ- 
ten contract. The contract declared on shows that the parties 
contracted to repair and carry on two mills, the property of the 
defendant, until July 1855, m partnership. Each party was to 
contribute in certain proportion the; materials and labor neces- 
sary to repair the mills, and to work them, and the profits were 
to be equally divided between them. The plaintiffs, who were 
mill-wrights, worked themselves in repairing the mills, and fur- 
nished most of the materials, but abandoned the work, without 
having completed it. ‘‘ The evidence was conflicting, as to 
whether the plaintiffs or the defendant had first violated the con- 
tract.” , 

The defendant asked the court to charge the jury, that if they 
found from the evidence, that the work done, and materials fur- 
nished by Maddox, were done and furnished under the contract 
set out, and the plaintiffs had not complied with the terms of said 
contract, then they could not recover on the common counts for 
the work done, and the materials furnished. This charge the 
court refused, but charged the jury, that if they found from the, 
evidence, that the plaintiffs had done work, and furnished mate- 
rials of value to the defendant, in and about the mills, and the 
defendant appropriated the same to his own benefit, and availed 
himself of such work and materials, the plaintiffs could recover 
for the value of such work and materials, notwithstanding they 
inay not have complied with the terms of the contract on their 
part. The defendant excepted to the refusal to charge as re- 
quested, and to the charge given, and now assigns them as error. 


Strong & Juneez, for plaintiff in error: 

The contract declared on shows that the parties became 
partners in the mill business. Each party was to contribute in 
certain proportion the materials and labor necessary to carry on 
the work; and for a definite period, the parties were to share 
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the proceeds and profits of the mills equally. No part of the 
contract contemplates a payment of money for the work. The 
decision of the court is, that notwithstanding Gilbert and Mad- 
dox may haye voluntarily abandoned their contract, and quit the 
work, still Hawkins having continued to run the mills, is liable 
to the plaintiffs for the value of the work and materials. Can 
is be law? Is this not allowing the parties to take advantage 
their own. wrong? Will Gilbert and Maddox, after they learn 
that their partnership is not likely to prove profitable, be per- 
mitted by their own wrong, to. conyert, their claim into a mo- 
ney demand for work and labor and materials? We think not. 
*"The authority on which this decision was made by the court 
below, and on which we presume defendants in error rely, is 
Merriwether vy. Taylor,.15 Ala. 735... That case does not sus- 
tain them. _ It simply decides that if work be done under a spe- 
al contract, not strictly in accordance with it, but yet of some 
alue, if it be accepted and used by the contractor, he shall pay 
its value. We apprehend no respectable authority can be found 
which extends the principle farther. This does not change the 
mode.of reimbursement or payment, but proceeds on an entirely 
different ground.—See also, Thomas & Trott v. Ellis, 4 Ala. 
[08. Wesuppose no case analogous to this can be found. This 
yh favor. Some principles are so clear, that no direct au- 
rity can be found upon them, This, we think, is one of that 
class. ‘The general rule is that when parties make a contract, 
and stipulate a mode of payment, neither party can, without 
the consent of the other, change that contract, or the mode of 
payment. Courts do not make, but enforce contracts. 


hrwore & Bortne, contra: 

1. ‘The witness Buffington testifies that Hawkins said to him, 
if Maddox did not come to some understanding with him by a 
particular ‘time, he would make a smash of the business ; that 
hé‘had put up one advertisement already, and intended to put 
up another. This was’ communicated to Maddox. An adver- 
tisement (a copy of which appears in the record,) was seen by 
witness in the mills, and another some distance from the mills. 
Hawkins ‘liad ‘notice to produce these papers. The evidence 
Was properly admitted under this state of facts, and in connec- 
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2. The evidence tends to show that Hawkins prevented Mad- 
dox from performing the contract on his part, (if he failed to 
perform his part of it.) The rule is, that a recovery may be had 
for work and labor, when the defendant has accepted the work, 
although it does not amount to a complete performance of the 
special contract.—Merriweather v. Taylor, 15 Ala. 739 ; Thom- 
as & Trott v. Ellis & Co., 4 Ala. 108; 2 Greenl. Ev. § 104; 
7 Ala. 753. The charge refused, and the one given, should be 
construed in connection with the testimony, particularly that 
part showing the conduct of Hawkins. 


DARGAN, C. J.—When one party has entered into a spe- 
cial contract to do certain work, or perform a specified service, 
and the work is done, but not in conformity with the terms of 
the contract, yet if it be accepted, and is beneficial to the party 
for whom it was to be performed, the party performing the work, 
or rendering the service, may recover on a quantum meruit as 
much as the work or service is reasonably worth, notwithstand- 
ing it be not performed according to the terms of the special 
contract. This principle we consider as well settled by authori- 
ty as it is in consonance with the principles of justice.—Hay- 
ward v. Leonard, 7 Pick. 191; Greenl. Ev. vol. 2, § 104, and 
the cases by him cited; Thomas & Trott v. Ellis & Co., 4 Ala. 
108; Taylor v. Merriweather, 15 Ala. 735. 

But we have seen no case that holds the law to be, that a par- 
ty may abandon the work without cause or reason, before it is 
finished, and recover on a count for work and labor. Such a 
principle would enable a party to violate his contract with im- 
punity, and still recover for the service rendered, or labor per- 
formed.—In the case of Givhanv. Darley, adm’r., 4 Ala. 336; 
the contract was, that Darley should serve Givhan, the defer - 
dant, as overseer for the year 1839, for which service he was to 
receive six hundred dollars; Darley died in about two months 
after the service was commenced, and his administrator brought 
assumpsit for work and labor done, and contended that he should 
be allowed to recover a pro rata part of the sum agreed to be 
paid for the year’s service. But this court held after a full ex- 
amination of the authorities, that the administrator could reco- 
ver nothing.: In the course of the opinion, it is said, ‘‘it may be 
regarded as a settled principle of law, that where one has under- 
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taken to serve another for a definite time for certain wages, or 
where an entire contract has been entered into for the perform- 
ance of a number of acts, it is not competent for the party after 
he has performed his contract in part, causelessly to decline pro- 
ceeding further with it, and recover upon a quantum meruit.”’ 
The judge who delivered the opinion then cited many cases 
which go to sustain this principle, which renders it unnecessary 
to cite them here. The propriety of this rule cannot be better 
illustrated than by the facts of this case. The plaintiffs under 
this agreement were not entitled, even if the contract had been 
completed, to demand any money from the defendant; they 
would only have been entitled to the share or proportion of the 
profits of the mills they stipulated for, as a compensation for 
their labor in erecting and repairing the mills, and the materials 
they were to furnish. Now suppose they had discovered the 
contract to be a bad one, and on this account abandoned the 
work without excuse or sufficient reason, to allow them to reco- 
ver on a quantum meruit, as‘much as their labor and materials 
are worth, would enable them to relieve themselves from the 
consequences of a contract by a voluntary violation of its provi- 
sions. ‘Testing the charge of the court by these general rules, 
we think it clear, that it cannot be sustained.’ It holds the law 
to be that the plaintiffs could recover for the value of the mate- 
rials and their labor, notwithstanding they failed on their part 
to comply with their contract. In this, the court erred. But 
it is contended that the evidence discloses a sufficient excuse or 
reason for the plaintiffs’ abandoning the contract on their part, 
as the defendant has not fully complied with his engagement, and 
especially as he declared to them that he would not comply with 
his agreement. In reply to this, we can only say that the bill 
of exceptions shows it was a contested fact, whether the contract 
was first violated by the plaintiffs, or by the defendants, and the 
charge given was well calculated to induce the jury to believe 
that the plaintiffs could recover, although the breach was on their 
part, and without regard to the question, whether or not they 
had any just and sufficient cause to abandon thecontract. It 
was therefore well calculated to mislead the jury; indeed un- 
der this charge it became unnecessary for them to do more than 
estimate the value of the labor done by the plaintiffs and of the 
materials which they furnished, without considering whether or 
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not they had a sufficient reason to abandon their agreement. 
Upon another trial, no doubt, the question will be whether the 


plaintiffs had a sufficient excuse to abandon the contract. But 
we do not feel at liberty to express any opinion upon this point 


as the case is now presented. 


Let the judgment be reversed, and the cause remanded. 


THOMPSON ef al. vs. JOHNSON. 


1. An instrument founded on a valuable consideration, in form a deed 
executed by both parties, and as such capable of full effect, and 
manifestly intended to convey a beneficial interest to the grantee, to 
take effect and be enjoyed in the grantor's life-time, must be regarded 


as a deed, and not as a will. 
2. The same instrument cannot operate both as a deed and as a will. 


Error to the Probate Court of Sumter. 


Tue Probate Court of Sumter, on the application of Johnson, 
admitted to probate as the last will and testament of James 
Thompson, deceased, an instrument in writing which is suffi- 
ciently described in the opinion of the court. The plaintiffs in 
error, as two of the heirs at law of said Thompson, contested the 
probate of the instrument in the court below, and bring the case 
to this court by writ of error to reverse the decree of the Probate 


Court. ‘ 
A bill of exceptions was taken on the trial of the case, which 


it is unnecessary to notice. 
Hitt & Hate, for plaintiffs in error: 
The counsel for the plaintiffs in error insist that there is error 


in the record, in this, to-wit : 
1. That the said pretended will was admitted to probate when 
it was not testamentary in its character and was not designed 


by the maker of the same as a testamentary disposition of his 
property. 
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2. The court erred in its decree admitting to probate the said 
paper as the last will and testament of the said James Thompson. 

In support of the first and second assignments of error, the 
counsel for the plaintiffs in error refer the court to the following 
authorities.—1 Black. Com. (book 2d, ch. 32,) 404; 1 Jarm. on 
Wills, ch. 2, p. 11, 12, 13, (note F.); 1 Wms. on Ex’rs, 9, 61; 
Epistle to the Hebrews, ch. 9, v. 16, 17; Glynn v. Oglander, 2 
Hagg. 428; Dunn ef ux. v. Bank of Mobile, 2 Ala. 155; Steph- 
ens et al. v. Nabors, ib. 636; Thompson v. McDonald, 2 Dev. & 
Bat. Eq. 463. 


J. O. Witu1aMs, contra: 

The counsel for defendant in error insists that there is no er- 
ror in the record. 

1. There was no error in admitting this instrument to probate 
as a will—see 2 Ala. 158; 6 ib. 636; 1 Lomax, 11; Habergham 
x. Vincent, 2 Ves. jr. 204. 

2. It is not true as alleged, nor do the authorities quoted show 
that the test of a will is its revocable quality. An instrument 
may be revocable and not be a will, e. g. a deed reserving a power 
of revocation, a letter of attorney. 

3. An instrument may be testamentary and yet be a deed in 
trust too, and so may be in part irrevocable—(Peacock v. Monk, 
1 Ves. 127; Thomkins v. Ladbroke, 2 Ves. sen. 591; Allison’s 
Ex’rs v. Allison’s Heirs, 4 Hawk. 144)—which cases are in their 
facts the same as the case at bar, against which there is no au- 
thority in the books. Note F, in Jarm. on Wills, (the only 
authority relied on by plaintiff’s counsel,) besides being very 
indefinite, is a mere dictum of the author. 

4. James Thompson thought that he was making a will. He 
appointed Abraham Johnson his executor, and James E. John- 
son his alternate executor. The bare nomination of an executor 
will constitute a will.—1 Lomax, 66. Said Thompson directed 
his executors after his (Thompson’s) death to pay all his (Thomp- 
son’s) debts. He named his legatees and bequeathed the bal- 
ance of his property left after his estate was settled up amongst 
his said legatees, making to each a special bequest. 


PARSONS, J.—The bill of exceptions was prepared proba- 
bly in haste. It is so defective that I think we cannot act on it 
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for any purpose, but in the view we take of the case it is not 
necessary to do so. 

One of the assignments of error is this, that the Probate Court 
erred in admitting the instrument to probate as the last will and 
testament of James Thompson. Now, if the instrument on its 
face shows conclusively that it was a deed and not a will, then 
this assignment of error must be sustained. When instruments 
of the kind can have no effect as deeds, but may operate as wills, 
it is the strong inclination of the courts to take them as wills, se 
tuat the party’s objects may be accomplished. But no such 
reasoning can apply to this case, because the instrument is effec- 
tual as a deed and in fact precludes the possibility of its ope- 
rating as a testamentary writing. A will must take effect after 
the death of the testator; this is disputed by no one: and I be- 
lieve it has not been directly denied in any of the cases, that an 
instrument founded on a valuable consideration, in form a deed 
executed by both parties, and as such capable of full effect, and 
manifestly intended to convey a beneficial interest to the grantee, 
to take effect and be enjoyed in the grantor’s life-time, must 
be regarded by the courts as a deed and not as a will. That is 
the case before us. The doctrine was well stated in Haberg- 
ham, v. Vincent, 2 Ves. jr. 230, by Mr. Justice Buller, that 
“‘the cases have established, that an instrument in any form, 
whether a deed poll or indenture, if the obvious purpose is not 
to take place till after the death of the person making it, shall 
operate as a will. The cases for that are both at law and in 
equity; and in one of them there were express words of immedi- 
ate grant, and a consideration to support it as a grant; but as 
upon the whole the intention was it should have a future opera- 
tion after death, it was considered as a will.’’ If some few cases 
have gone further than this, they are of doubtful authority, as 
the case of the Attorney General v. Jones, 3 Price, 408, but 
more fully stated in 1 Jarm. on Wills, 15; or they rest upon 
special circumstances, upon which alone they can be supported, 
consistently with the admitted rule, that an instrument cannot 
be a will, if it is to take effect in the life-time of the maker. It 
may be collected from a variety of cases that one and the same 
instrument cannot be both a will and a deed. Then, what is the 
ease at bar? Abraham Johnson had become James Thompson’s 
surety in a large amount, and bound himself to be his surety in 
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another large amount ; was his creditor in another sum; had ad- 
vanced money for him and agreed to advance more, all specially 
stated, and Thompson was desirous to secure him; and by an 
indenture, reciting these and'other facts, sold, released, &c., ‘in 
consideration of the premises”’ his real and personal estate to 
Mr. Johnson, who also executed the deed as a party, and who, 
by the terms expressed in the deed, was to take absolute posses- 
sion, which was not postponed for a moment. 

Among other trusts declared by the deed, was that of paying 
the debts to Johnson himself out of the estate conveyed, and a 
power of sale was given him. A family settlement of the resi- 
due after the death of the grantor is provided for, and the in- 
strument in several places assumes a testamentary character; it 
disposes of the residue after his death, as just mentioned; it 
speaks of his age and infirmities and appoints Mr. Johnson his 
executor. Itis clear that Mr. Thompson intended and undertook 
more than he could legally accomplish ; for he had already made 
a deed and conveyed to the grantee a present interest in the 
property, with the clear legal title, and throughout the instru- 
ment Mr. Thompson’s intention that it should take effect in his 
life-time appears. Bonds in his name were to be executed by 
Mr. Johnson, who was also to furnish him a support out of the 
estate. It was an act inter vivos obviously, and not a will. It 
was not the intention or the effect of the instrument to postpone 
Mr. Johnson’s indemnity as long as the grantor might live, which 
might have been ten or fifteen years or more. The instrument 
in truth, could have had no effect as a will, in respect of the 
lands, for the want of the necessary number of witnesses. 


Let the decree of the Probate Court be reversed. 
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SMITH & GAREY vs. AWBREY. 


1. The appellate court will not reverse on account of an error, when 
the record clearly shows that no injury resulted from it to the plain- 
tiff in error. 

(Cuirtow, J., dissenting, held that the appellate court should reverse in 
favor of a party, against whom the court below has improperly over- 
ruled a demurrer to the declaration, although it may appear from the 
evidence set out in the record, that the plaintiff was entitled to re- 
cover under counts which are unobjectionable. ) 

2. If the owner of a promissory note give it up to one of the makers, 
with the understanding that another note is to be executed in its 
stead, this will not discharge either one of the makers. 


Error to the Circuit Court of Perry. Tried before the Hon. 
John D. Phelan. 


Tuis was an action of assumpsit, instituted by Awbrey against 
the plaintiffs in error, on a promissory note alleged to have been 
lost, affidavit being made of the loss under the statute. The 
declaration contained a special count on the note and the com- 
mon counts. The defendants demurred to the special count, 
and their demurrer being overruled, pleaded the general issue, 
on which a verdict was rendered against them. 

It was shown in evidence, that the plaintiff had given up the 
note to Smith, because it was written with pale ink and he could 
not read it well, with the understanding that Smith should exe- 
cute a new note in its stead, with the same or with other security, 
and that it was destroyed accidentally while in his possession. 

The defendant Garey asked the court to charge the jury, in 
substance, that upon this evidence the plaintiff could not recover, 
as against him, either under the special count, or the common 
counts, which charge the court refused to give, and the defend- 
ant excepted. 


A. B. Moore, for plaintiffs in error : 

1. The declaration is demurrable as to the first count : 

Because of uncertainty.—1 Ala. 452. 

Because the declaration alleges that the note upon which 
the suit is founded is lost, but does not state that an affidavit 
was made before the institution of the suit, of such loss. 
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Because the declaration is not verified by affidavit—see Clay’s 
Dig., 333, § 112; Bell, use, v. Moore, 9 Ala. 823. 

2. The affidavit of the loss of the note should have been made 
before the suit was commenced, and cannot be made afterwards. 
Clay’s Dig. 382, § 9; Posey & Coffee v. Bank, 12 Ala. 802. In 
this case the writ was issued on the 10th Jan. 1849, and affida- 
vit was made on the 9th Feb. 1849. 

8. Under the common counts in the declaration no recovery 
can be had upon a lost note, unless the amount of the note is 
proved with certainty, and unless it is also proved that the note 
or bill lost is so lost or destroyed that the defendant can never 
again be called on to pay it.—13 Ala. 544; Greenl. Ev. 131. 

The delivery of the note to the principal, as shown in the bill 
of exceptions, was a discharge of Garey, his security, who is the 
party defending, and the court should have given the first charge 
asked by defendant below, to the jury.—Story on Con., § 870; 
McKay & McDonol v. McKay, 5 Ala. 388. 


Joun, contra: 


1. The declaration is sufficiently certain in the description of 
the note—a certain day is stated as the date, (which need not be,) 
and the day it fell due is certainly and truly stated. 

2. The special count is sufficient upon a lost instrument in a 
suit at common law, and it was not necessary that the plaintiff 
should make an affidavit before bringing a suit which may be 
sustained at common law. It is only in cases where the court 
cannot take jurisdiction that the affidavit is necessary ; and if 
the jurisdiction of the court depends upon the affidavit, it must 
be made before the suit is commenced. 

3. The Statute of 1823, (Clay’s Dig. 333, § 112,) does not 
apply to a case of this character. At common law no affidavit 
was required. The statute was not intended tochange the rules 
of pleading, except as to suits upon such lost instrument as did 
not authorise a suit at common law. 

4. But admit that the special count is insufficient, there is in 
this case the usual common counts, and the testimony as set out 
shows that the plaintiff was entitled to recover under the common 
counts in the declaration.—2 Greenl. Ev. 130, § 156; Chaudron 
v. Hunt & Norriss, 3 Stew. 31; Branch B’k at Mobile v. Till- 
man, 12 Ala. 214; Bank of Mobile v. Williams, 13 ib. 544 3. 
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Posey & Coffee, ex’rs, v. Decatur Bank, 12 ib. 802; Pintard v. 
Thackington, 10 Johns. 104-7; Eagle Bank v. Smith, 5 Conn. 
71; Clay’s Dig. 326, § 66, and 381, $6. 

5. The reason no recovery can be had at common law on ne- 
gotiable instruments when lost, is, that the maker may be com- 
pelled to pay again to the holder. That reason does not exist 
in this case ; because it is very clear from the evidence that the 
note was totally distroyed while in the possession of R. Smith, 
after it had been executed and delivered by Smith & Garey to 
Awbrey—hence the common law jurisdiction is clear. 

6. The fact that Awbrey delivered the note to Smith, that a 
new note might be written and signed by him and Garey in a 
more legible hand, cannot effect the right to a recovory. The 
liability of Smith & Garey was not released—such was not the 
intention of either of the parties, nor was it the effect of what 
they did. The fact that Smith held evidence of indebtedness in 
his own hands for the purpose proven, did not discharge the debt 
nor release either of the makers from liability. 

7. The notdéWhile in existence was but the evidence of the lia- 
bility of the makers to the payee, and not the hability itself, 
and neither the change of possession nor the destruction as proven 
could destroy the liability. Therefore secondary evidence of the 
indebtedness could be given under the common counts after estab- 
lishing the loss, and if sufficient, as it clearly is in this case, the 
plaintiff should have recovered even if there had been no special 
count, or if the demurrer had been sustained to the special count. 

8. The judgment in this case effects the proper result, and 
will not be reversed for errors which did not injure the plaintiff 
in error.—Ledbetter v. Castles et al., 11 Ala. 149; Shchan v. 
Hampton, 8 ib. 942. 

9. The defendant had the benefit of all the grounds of de- 
fence to which he was entitled, and therefore the judgment should 
not be reversed. 


PARSONS, J.—We do not find it necessary to determine 
whether the first count in the declaration was good or not. There 
was a demurrer to it, which was overruled; and if the count was 
bad there was error, certainly, in overruling the demurrer. But 
if this were a harmless error, an error which really injured no 
one, it is according to the established course of this court not to 
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reverse for it. In this view of the case, the only difficulty is 
in reconciling this with the case of Porter v. Nash, 1 Ala. 452. 
In that case there was a special count on a lost promissory note, 
and the common money counts. The defendant demurred to 
the special count and pleaded in bar to the others. The demur- 
rer was overruled below, erroneously, as this court held, and 
therefore the judgment was reversed. 

If it did not clearly appear in that case, that the defendant 
below was not injured by the error, then that case is distin- 
guishable from this. In this case it appears clearly that if the 
demurrer had been sustained, or the count never filed, the plain- 
tiff below should have recovered, under his other counts, the pre- 
cise sum which he did recover. I therefore think the judgment 
should not be reversed ; and in this I am sustained, I think, by the 
principle of several decisions of this court, since the case of Por- 
ter v. Nash. It has been determined that although a demurrer 
to a plea was improperly sustained, yet as it appeared that the 
defendant had the benefit of the facts stated in it under another 
plea, he could not insist on the error, as no real injury was done 
him.—4 Ala. 230; 8 ib. 161; 3 ib. 942; 17 ib. 699. It is not 
necessary now to determine how far Porter v. Nash, and Bell v. 
Moore, 9 Ala. 823, are consistent, in other respects, with the 
Branch Bank at Mobile v. Tillman, 12 ib. 214; 17 ib. 813, and 
the Bank of Mobile v. Williams, 13 ib. 546, in which I fully 
concur. The cases in 13 ib. 545, and 1 ib. 454, show that in 
this case the plaintiff below could recover upon the common 
counts, as his note was destroyed. 

The owner of the note gave it to one of the makers to the end 
that another note might be made, which was not done. We are 
entirely satisfied that this did not discharge either of the makers; 
and we are satisfied that there is no injurious error in the charge 
of the Circuit Court. 

The judgment is affirmed. 


CHILTON, J.—I do not think that we are relieved from in- 
vestigating the sufficiency of the first count in this declaration, 
upon the ground that the evidence set out in the bill of excep- 
tions clearly shows that the plaintiff is entitled to recover under 
the common counts, to the same extent which he seeks to recover 
upon the first, which is a special count. In the first place, the 
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bill of exceptions does not state that the evidence set out in it is 
all that was offered, so that for this reason, we cannot undertake 
to say that the defendant below has not sustained any injury. 
In the second place, if the demurrer was improperly overruled to 
the count and judgment had been taken upon it for the refusal 
of the defendant to plead over, he would clearly have been enti- 
tled to a reversal; his pleading over is no waiver of any matter 
covered by the demurrer, but the statute expressly reserves to 
him in such case the right to assign the overruling of the demurrer 
for error.—Clay’s Dig. 334, § 121. In the last place, conced- 
ing the doctrine that the party can take no advantage of an er- 
ror which works no injury to him, yet I hold that we must infer 
the party was injured, as a legal deduction, where he is forced 
to trial upon an insufficient declaration to which he properly de- 
murred, but which demurrer was overruled. The cases are ex- 
ceedingly numerous which hold that judgment should not be set 
aside, on account of charges of the court admitting testimony and 
overruling pleas, when no injury did or could result to the party; 
so also where from the whole record it is manifest a party can 
never succeed, he may not reverse; but I have found no case in 
our reports, nor have I ever met with one which holds that the 
appellate court will not reverse in favor of a party, as against 
whom the court has improperly overruled the demurrer to the 
declaration, because it may appear from the evidence that the 
plaintiff was entitled to recover under counts which are unobjec- 
tionable. J am reluctant at all times to differ from my breth- 
ren, but as I think the reasoning of the opinion and the ground 
upon which it is rested make a new application of the doctrine 
that the absence of injury renders error unavailing, and perhaps 
will lead to consequences not easily foreseen, I feel constrained 
to record my dissent. 
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1. Neither commissioners who are appointed to make distribution of 
an estate, nor the Orphans’ Court, have authority or jurisdiction to re- 
quire one distributee to pay a sum of money to another, and sucha 
decree, whether made by the commissioners only, or confirmed by 
the Orphans’ Court, will not sustain an action of debt for the recove- 
ry of the money. 

2. But if the parties adopted the division, with its terms, as made by 
the commissioners, and acte on it, or made distribution among 
themselves upon the same terms, they would be bound by it. 


Error to the Circuit Court of Limestone. Tried before the 
Hon. Thomas A. Walker. 


Tuts was an action of debt, instituted by the plaintiffs against 
the defendants in error to recover a sum of money, which had 
been decreed by the commissioners who were appointed to make 
distribution of the estate of A. H. McKinney deceased, to be 
paid to Mrs. Allen (then Mrs. McKinney,) the widow of the de- 
ceased, by Mrs. Raney (then Susan McKinney,) one of the dis- 
tributees of the deceased. The declaration contained two 
counts. The first set out the order of the Orphans’ Court, ap- 
pointing the commissioners to make distribution of said estate, 
the proceedings and decree of said commissioners, and their re- 
turn to the court, and averred that their decree had been record- 
ed in said court, and was in full force, unreversed and unsatis- 
fied. 

The second count averred an indebtedness from Mrs. Raney 
to Mrs. Allen, for a “‘balance found due the said Sarah J. Allen, 
on a division of the personal estate of said decedent, and to be 
paid to the said Sarah J. Allen, by the said Susan Raney, then 
Susan McKinney, (who then and there received her portion of 
said estate, thus allotted her,) one of the legatees of said dece- 
dent, when she, the said Susan, should be thereunto afterwards 
requested.’’? The defendants put in a general demurrer to each 
count, which was sustained by the court. Judgment was ren- 
dered in favor of the defendants, and the plaintiffs bring the case 
into this court, and assign as error the ruling of the court sus- 
taining the demurrers. 
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E. J. Jones, for plaintiffs: 

1. An action of debt will lie on an order of the County Court, 
directing the payment of money, which does not appear from in- 
spection to be void.—Morrison v. Morrison, 3 Stw. 447. 

2. An order of the Orphans’ Court may be entitled to the 
dignity of a record, and may be the foundation of an action of 
debt, though an execution could not issue on it.—Morrison y. 
Morrison, 3 Stw. 447. 

8. The orders of the Orphans’ Court are assimilated to 
judgments, and conclude all previous irregularities—Wyman y. 
Campbell, 6 Port. 238. 

4. Judgments of law courts, decrees in chancery, and orders 
of Orphans’ Courts, if not founded in an usurpation of authori- 
ty, are conclusive till reversed.—Morrison v. Morrison, 3 Stw. 
447; Wyman v. Campbell, 6 Por. 242; Perkins y. Winter, 7 
Ala. 864. 

5. Within three months after estate is reported solvent, court 
shall make an order of distribution.—Clay’s Dig. 196, § 22. In 
this case the administrator applied for the order. 

6. The jurisdiction being shown, the order is conclusive on 
parties, and privies, though it abound in irregularities which 
would authorize a revising court to reverse it—Wyman v. Camp- 
bell, 6 Por. 236; Doe. ex dem. Duval’s heirs v. McLosky, 1 
Ala. 732; Perkins v. Winter, 7 Ala. 864; Moore v. Clay, 7 
Ala. 752; Morrison v. Morrison, 3 Stw. 447. 

7. The omission of the names of the heirs in a proceeding to 
sell the land of a deceased, will not render the proceedings void. 
Duval v. McLoskey, 1 Ala. 732. 

8. The jurisdiction of the court being shown, every intend- 
ment is to be made in favor of the judgment of the court.—Key 
v. Vaughn, 15 Ala. 499. 

9. If the first count be wrong, the second is conceived to be 
good beyond question.—See Chit. Plead. vol. 2, 384; 2 Greenl. 
Ey. 233. > 


R. C. Brickett, contra: 


1. The demurrer was properly sustained. If the decree or 
order declared upon is to be regarded as the action of the Or- 
phans’ Court, it is void. ‘The Orphans’ Court had no power to 
render deerces against distributees.x—Duyval y. Chaudron, 10 
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Ala. 391; Jones & Conner v. Jemison & Stewart, 4 Ala. 632; 
Teat v. Lee, adm’r., 8 Por. 507. 

2. If it is to be regarded as the action of the commissioners, 
itis void. The power conferred upon them by statute, is to 
make division of the estate. Beyond this, they have no powers. 
If the power to equalise a division, When the estate is not sus- 
ceptible of an equal division, by requiring one distributee to re- 
ceive property, greater in value than his distributive share, and 
to become chargeable to his co-distributees for the excess, be 
conceded to the commissioners, then the last clause of the stat- 
ute is useless.—Clay’s Dig. 196, § 22. For, if this can be 
done, in no case would a sale be necessary. The last clause of 
the statute cited, is as follows: “Provided always, That when 
such division and distribution cannot be equitably effected with- 
out manifest injury to the legatees, or other legal representa- 
tives, in that case, such estate shall heexposed to public sale 
as heretofore.”’ What is meant by “ equitably effected without 
manifest injury to the legatees or other legal representatives.”’ 
Clearly, that the division of the estate itself shall be so ef- 
fected, as not to give one distributee a larger share than 
another, (Teat v. Lee, adm’r., 8 Por. 507 ;) and if the division 
cannot be effected without doing this, then the property must 
be sold. 

3. The Orphans’ Court being the creature of the statute, and 
not proceeding according to the course of the common law, is 
confined strictly to the powers given it, and can take nothing by 
implication.—Leavens v. Butler et al., 8 Por. 380; 4 Phillips 
on Evidence, (Cowen and Hill’s notes,) 180. 

4. The case of Morrison v. Morrison, 5 Stw. 444, was relied 
on by the plaintiffs in error in the court below. In that case, 
the Orphans’ Court decreed to the creditor of an insolvent es- 
tate his rateable share, and an action of debt was instituted on 
the decree and sustained. 

The statute then in force, in reference to insolvent estates, au- 
thorized the Orphans’ Court to apportion them among the credi- 
tors, and declared that after the apportionment, the administra- 
tors should be liable to creditors for their respective shares.— 
Laws of Ala. 329, § 33. 


PARSONS, J.—The commissioners divided the estate, so as 
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to require payments in money from some of the legatees to oth- 
ers, for the purpose of equalizing the shares. 

The first count states the indebtedness to have arisen solely 
out of this, and the plaintiffs’ object was to recover one of the 
sums awarded by the commissioners. Resting this claim upon 
the decision of the commissioners, or considering that as having 
been confirmed by the -Orphans’ Court, the result must be the 
same ; for, in either case, we can not hold that the commission- 
ers alone, or they and the Orphans’ Court, could divide and dis- 
tribute the estate upon that principle, without departing from 
what has been fully settled in this court. It results from the 
cases of Teat v. Lee, adm’r. 8 Por. 507; Jones & Conner vy. 
Jemison & Stewart, 4 Ala. 633 ; and Duval v. Chaudron, 10 Ala. 
391; that neither the commissioners, nor the Orphans’ Court, 
had authority or jurisdiction to require one of those parties to 
pay asum of money to another, but if an equal division could not 
be made otherwise, a sale for that purpose might have been made 
under the statute.—Clay’s Dig. 196, § 22. The first count was 
defective. 

2. But if the parties adopted the division with its terms, as 
made by the commissioners, and acted on it, or made distribu- 
tion upon the same terms among themselves, they were bound 
by it. And the second count, we think, was sufficient for such 
a cause of action. Debt lies to recover money due upon simple 
contracts express or implied, and whether verbal or written.— 
1 Chit. Plead. 108. The second count is not drawn with tech- 
nical accuracy, but it is not so defective in substance, as to be 
liable to a general demurrer under our statute. For the error 
in sustaining the demurrer to the second count, the judgment is 
reversed, and the cause remanded. 
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BROOKS vs. KIRBY. 


1. A certiorari does not lie to review the sentence of the Commission- 
ers’ Court, refusing to establish a private road. 

2. Whether a mandamus from the Circuit Court would not lie, to re- 
quire the Commissioners’ Court to proceed and exercise its discre- 
tien, when the record shows that its action was not predicated upon 
the facts, as they might have been made to appear, but, upon a sup- 
posed legal insufficiency of the petition, which induced the court to 
repudiate the application.—Quere? 


Error to the Circuit Court of Tuskaloosa. Tried before 
the Hon. John D. Phelan. 


Daniet O. Brooks petitioned the Commissioners’ Court of 
Tuskaloosa, for the establishment of a private road across an 
enelosure in the occupancy of John Kirby. He alleged in his 
petition, that he owned lands on each side of said enclosure ; 
that he, and those under whom he claimed, had used a right of 
way across the enclosure for twenty years, during which time it 
had been waste and unoccupied land; that Kirby had recently 
purchased and enclosed it, and thereby subjected petitioner to 
great trouble and inconvenience. Kirby contested the applica- 
tion, and demurred to the petition. ‘The Commissioners’ Court 
sustained the demurrer, and refused the prayer of the petition. 
The case was removed into the Circuit Court, by certiorari, 
where the judgment of the Commissioners’ Court was affirmed, 
and the case is brought to this court by writ of error. 


E. W. Peck, for plaintiff in error : 

1. Do the facts stated in the petition entitle the plaintiff to a 
private way in this case? 

The statute above referred to authorizes the court of roads 
and revenue in each county on the application of any one or more 
persons to grant and establish private roads, not exceeding fif- 
teen feet wide. This is not a mere discretionary power, that 
the court may or may not exercise. They are bound to receive, 
entertain an application under the act, and in a proper case 
grant and establish the road prayed for. The only prohibitions 
iu the act is, that such roads shall not be opened through any 
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one’s plantation. The court below refused the application of the 
plaintiff, because the contestant had run a fence around the strip 
of land through which the road was sought to be established. 
There is no fact stated in the petition that shows that the road, if 
granted, would run through contestant’s plantation. The word 
plantation employed in the act means something more than en- 
closure ; a party by running a fence around or across a piece 
of wood land, cannot defeat an application for a private way. 
By plantation, here, the Legislature did not mean all the land 
that a party might own, but merely the cultivated or improved 
part thereof. 

Here the plaintiff and those under whom he claimed had been 
accustomed for twenty years and more, to the use of a way across 
this land. It was open and without obstruction; there was 
therefore no necessity for this application, until the contestant 
run his fence around it, and it will be worse than mockery to say 
that the plaintiff is to be utterly shut out from the use and cn- 


joyment of his farm, because a capricious or unfriendly neigh- 


bor has seen fit to build a fence in his way, before the applica- 
tion was actually made. 


Frierson, contra: 

By reference to the record, you will find the petition filed in 
the court of roads and revenue, which embodies the facts as brief- 
ly as I could possibly condense them here. 

Upon these facts, I call your attention to the following points: 

ist. That a party interested can appear, and upon applica- 
tion make himself a party to the suit, on an application for a 
private way.—Moore v. Hancock, 11 Ala. 245; 15 Ala. 54. 

2nd. That when Kirby made himself a party to the suit, it 
was then purely a private suit between the parties, involving pri- 
vate interests alone, and the court will decide upon the rights of 
the parties according to the facts presented.—Jones ex parte, 
1 Ala. 15. 

3rd. That Brooks has shown that he was entitled to his way 
as a matter of sheer justice ; that he and those under whom he 
held, had been in the undisturbed possession and use of said 
way, ‘time out of mind.”” This would be equivalent to twenty 
years possession, which, of itself, would make plaintifi’s right of 
way perfect.—See Am. Com. Law cases, 8th vol. 391; also, 2 
Hill, 8S. C. 641. ; 
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4th. The statute was intended to reach and cover this very 
ease. The plaintiff, at common law, had his rights clearly 
defined, and the remedy pointed out. The design and intention 
of the Legislature was not to enlarge his rights, but to give a 


more summary remedy than that given by the common law. If 


the statute was remedial in its character, and it certainly was 
so designed, it could not very well apply in any other case. The 
object of the Legislature was to give a summary remedy to eve- 
ry citizen, by which he could have free ingress and egress, not 
only to his court house and church, but to his farm; and it ne- 
ver was intended, that this remedy given by the statute could 
be taken away by the act of a captious or malicicus neighbor, 
or by the fact of the party, by long use, having matured his in- 
choate right into a perfect one. The Legislature must have 
intended the remedy for this class of cases, and if so, the Coun- 
ty Court should have taken jurisdiction, and passed upon the 
rights of the parties ; and the superior court will correct their 
error. 

It would be well to illustrate my idea by a reference to the 
fact, that there are now numerous persons who own and culti- 
vate river bottom land, all having one way to go into their farms, 
or perhaps each having different ways to enter their river farm 
from the uplands. 

Suppose then, that some malicious neighbor should conclude to 
fence out all or any one of his neighbors from ingress to his farm; 
would he be driven to the tardy remedy of the common law; or 
did not the Legislature intend to reach this case.—See Single- 
ton vy. Com. Reads, 2 N. & McC. 526. 


CHILTON, J.—It was early decided by this court, that no 
appeal or writ of error would lie from the Commissioners’ Court 
of roads and revenue, to the Cireuit or Supreme Court.—Ricks 
v. Hall, 4 Por. 178 ; Tarleton, ex parte, 2 Ala. 35; Hill v. 
Bridges, 6 Por. 197 ; but if the Commissioners’ Court proceeds 
to lay out a road to the injury of a party, the person so ag- 
grieved has his remedy by certiorari to the Circuit Court, and 
by writ of error from that court to this.—Commissioners’ T'al- 
ladega Co. v. Thompson, 15 Ala. 134; Barnett v. The State, 
ib. 829. So also, when that court, in a proper case for its 
action, refuses to act, it may be required to proceed by manda- 
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mus viooned from the Circuit Coss, from which court a writ of 

error will lie to this. —State ex rel. ve iver v. The Commission- 

ers’? Court Roads & Rev. of Talladega Co., 3 Por. 412. But 

the court awarding the mandamus cannot prescribe the —— 

to be rendered, in cases where the inferior court is invested witl 

2 diserction. It can only be required to exercise its em 

Cuthbert ef a/. v. Lewis, 6 a. 268. 

In the matter of es —e: reads, &c., and granting ways 

to private individuals, the Logislature has invested the Com- 
missioners’ Court with enlarged ” di scretionary powers, and from 

the very nature of the pr ocecdings, and the constitution of the 
court, when it acts, and its decision rejecting an application, 
predicated upon the evidence and tre considerations of conve- 
nience and public necessity which may properly influence it, we 
do not see how it is to be controlled by any other court. It is 
made the exclusive judge of the weight cf the evidence, of the 
necessity which exists for the proposed 10a1, &c., and of the 
inconvenience which may result from its establishment. Its mem- ) 
bers may be well acquainted with all the facts, and may predi- . 
cate their action upon their personal knowledge of those facts, 

vhich the record weuld not disclose. All this but proves that 
so long as the action of the court does not invade private rights 
illegally, no one has a right to revise or call in question its de- 
cisions made in the exercise of its discretionary powers. ‘The 
eases in 15 Ala. above cited, and Long v. The Commissioners’ 
Court of Butler, at the last ter m, were all cases in which the court 
had established roads, and the parties whose rights were injuri- 
ously affected sought to quash the proceedings for illegality 
upon their face. We have been unable to find any case where 
a certiorari has been awarded to reverse the decision of the Com- 
missioners’ Court, im refusing to establish a road, or to grant 
the prayer of such petitions. 

We think that it was the duty of the Commissioners’ Court 
to have proceeded on this petition, and to have investigated and 
determined upon the merits of the proposed right of way, in view 
of all the facts and circumstances which could have been adduc- 

l before it. We are of opinion also, that the court should have 
disregarded the demurrer, as withdrawing from it the dis- 
cretion with which the Legislature has invested it over the sub- | 
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ed by the statute. Nor are we prepared to say that a manda- 
mus would not lie from the Circuit Court in the case before us, 
to require the Commissioners’ Court to proceed and exercise its 
discretion, since the record shows that its action was not predicat- 
ed upon the facts as they might have been made to appear, but up- 
on the supposed legal insufficiency of the petition, which induced 
the court to repudiate the application, upon the mistaken idea 
perhaps, that a simple enclosure of waste lands would consti- 
tute a “ plantation’’ in the sense in which that term is used in 
the act. We will, however, leave this an open question; all we 
now decide is, that the sentence of the Commissioners’ Court of 
roads and revenue, refusing to establish the private road peti- 
tioned for, cannot be reviewed on certiorari. 

The proceedings in the Circuit Court were coram non judice, 
and the writ of error to this court must be dismissed. 


McLEMORE, Apwm’r, vs. BENBOW. 


1. When an execution has been levied on property and bond given to 
try the right thereto in conformity with the statute, a secoud levy 
under. a junior execution cannot be made on the same property Le- 
fore the claim is disposed of. 

2. In such case, the court will cn motion set aside the second levy, 
even before the return of the execution. 


Error to the Circuit Court of Montgomery. ‘Tried before 
the Hon. Robert Dougherty. 


Betser & Harris, for plaintiff in error: 

1. The execution not having been returned to court, tle court 
had no jurisdiction of it, and could make no order touching or 
concerning it. The court will not interfere on motion to prevent 
the sheriff from selling, but the party having title has his rem- 
edy by action.—Hewson v. Deggert, 8 Johns. 333. 

2. The property being of greater value than the amount of 
the execution levied on it, if it was in fact the property of the de- 
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fondant, he had an interest in the suryles; oni the varphen he- 
longing to the defendant in execution, McLemore had the right 
to apply that surplus to his execution, and he could only do so by 
levying his execution on it. 


T. Wit vale contra: 

1. Property levied oa aad claimed by a third person, pending 
sucli issue, the property so levied on is not subject to levy unde: 
another execution.—Kemp & Buckly v. Porter, 7 Ala. 138, anil 
s2e Langdon & Co. v. Brumby, adm’ r, 7 ib. 53, where plea of 
ome levy, &c. not good. 

2. Property levied on and trial of right pending, chancery 
will interfere by injunction and stop second levy on same pro- 
perty.—Huntington vy. Bell, 2 Port. 51. 

3. But the court peene a controlling power over the acts 
of their officers, and if a sheriff is guilty of irregularity in his 
prec2edings upoa an execution, to the prejudice of either party, 
or a third person, the court will either set aside or correct the 
act complained of.—Mobile Cotton Press v. Moore & McGee, 7 
Por. 687. 


DARGAN, C. J.—An execution was issued in favor of Wil- 
liam H. Ogbourne against James K. Pinckston, on the 22d day 
of April, 1850, for five hundred doilars, besides cost, and was 
levied on a slave named Bill, as the property of Pinckston. Ben- 
bow interposed a claim to the slave as his, and gave bond accord- 
ing to the statute to try the right of property. On the first day 
of November, 1850, two other executions were issued against 
Pinckston in favor of McLemore, and were levied on the fifth 
day of Nov ny 1850, on the same slave, the claim of Benbow 
being then pending and uadisposed of. The two executions in 
favor of McLemore were returnable to the Spring Term of the 
Circuit Court, 1851. At the November Term, however, after 
the second levies were made, Benbow moved the court to set them 
aside, which motion was granted, and to reverse this judgment 
setting aside the second levies, McLemore brings a writ of error 
to this court. 

We admit that the court will not interpose in this summary 
way and set aside an execution when it has been levied by the 
sheriff on the property of one, who is a strangcr to the writ, but 
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will leave the party aggrieved by the act of the sheriff to his 
remedy, and the case of Hewson v. Deggert, 8 Johns. 267, is 
an authority to this point. But it must be considered as the 
settled law in this State, that when an execution is levied on 
property and a bond is given to try the right thereto in conform- 
ity with the statute, a second levy under a junior execution can- 
not be made upon the same property before the claim is disposed 
of.—Langdon & Co. v. Brumby, 7 Ala. 138; Kemp & Buckly 
v. Porter, 7 ib. 53. The reason of this is, that the property, 
although in fact in the possession of the claimant, is nevertheless 
considered as in the custody of the law; the courts therefore will 
not permit it to be taken from the claimant by a junior exccu- 
tion, and thus deprive him of the power to deliver the property in 
conformity with the condition of the bend. But it is urged that 
the court cannot act upon the matter until the execution is re- 
turned, but we sce no reason for this; the property being con- 
sidered as in the custody of the law, the court may contro! its 
own officers from improperly levying upon it, whether the execu- 
tion is returned or not. 

We do not perceive any error in the action of the court, and 
the judgment must be affirmed. 








BARRON, Apm’r, vs. TART. 


1. A scire facias to revive a judgment, as to costs, against an adminis- 
trator, the damages having been paid, is sufficient if it substantially 
describes the judgment, although it does not state the amouut of 
the costs. 


Error to the County Court of Perry. 


Hveu Davis, for plaintiff in error. 

A. B. Moore, contra: 

There was no error in overruling the demurrer of defendant to 
plaintiffs scz. fa., as it contains every thing necessary to be set 
out in a declaration.—See Harris’ Entries, 465—see sci. fa. 


O Read. 
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The pk sintiff b: low had the sam? > right to recover his costs 
that he had to recover his debt. If this be true, then he had as 
much right to revive as to the costs, as to the debt itself; other- 
wise the executor or administrator migit pay off a judgment be- 
fore a revivor, for the purpose of avoiding the payment of the 
costs, and thus defeat the plaintiffs ju dgment f for his costs. 

A sci. fa. to revive a judgment against an executor is but ¢ 
continuance of the former suit.—See 2 Dunl. Prac. 1107. 

The judgment in the former suit being set out “in hec verba”’ 
in the sev. fa.—te death of the defendant since the rendition of 
said j j idgment, and the fact that John Barron is the administra- 
tor of said deceased, being clearly and distinctly stated, is all 
that can be required in such a proceeding. ‘The judgment is 
in proper form. The amount of costs in the former judgment 
need not be inserted in the entry reviving said judgment.—See 
form of such a judgment, 2 Lilly’ s Ent. 397-8; 2 Har. Ent. 363. 

But if the judgment was incomplete “nthe the amount of 
costs of the former judgment was not inserted, it is not an error 
of the court, but a mere clerical error, which might be amended 
at any subsequent term of the court; and not being an error of 
the court, this court will not revise it.—See Clay’s Dig. 522, 


§ 54—see Wilkerson v. Goldthwait, 1 Port. 167. 


PARSONS, J.—The sci. fa. required the plaintiff in error to 
appear and show cause why the judgment against his intestate 
should not be revived, as to the costs, against him as administra- 
tor, &c., the damages having been paid—and the court awarded 
execution for the costs in the usual form against an administra- 
tor. As the sci. fa. stated all the matters of substauce, there 
was no error in overruling the demurrer. The sci. fa. did not 
state the amount of the costs, but the judgment was otherwise 
substantially described, which was sufficient. The sci. fa. was 
but a continuation of the former suit, and the execution awarded 

can only issue for the costs that were recovered, the amount of 
whicl is never, in our practice, stated in the jedgment, but they 
are taxed by the clerk, and if he should commit an error, the 
remedy is easy. The julgment is affirmed. 
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LEVERETT’S HEIRS vs. CARLISLE, Ex’x. 


1. It is not necessary that the subseribing witnesses to a will should 
be informed of its contents. 

2. To constitute undue influence, some act or acts must have been 
done to cause the testatrix to dispose of her property contrary to her 
desire. 

3. When the court refuses to give a charge requested, the party wish- 
ing to revise such refusal must set outin his bill of exceptions so 
much of the evidence as will show that the charge requested was 
pertinentto the evidence, aud was not abstract. 


Error to the Probate Court of Chambers. 


Car.isLE propounded for probate the last will and testament 
of Mary G. Leverett, deceased, which was contested by scme 
of her heirs at law, on the ground of its having been obtaincd by 
undue influence. ‘The question was submitted to a jury, who 
decided in favor of the validity of the will, and it was thereupcn 
admitted to probate by the court. 

A bill of exceptions was taken on the trial, trom which it ap- 
pears, that the tontestants requested the court to charge the 
jury, that if they believed from the evidence that the subscribing 
witnesses to the will were not infermed of its ccntents, when they 
signed it as witnesses, they must find against the will; which 
charge the court refused, and charged the jury, that if the tes- 
tatrix kncw what was written in it, it was not material whether 
the witnesses knew it or not. The contestants also asked the 
court to charge, that any trick, artifice, cunning or management, 
whereby the tcstatrix was induced to make her will disposing of 
her property in a different manner from what she otherwise 
would have done, altheugh she acted willingly at the time, yet 
this would be undue influence in the eye of the law, and would 
vitiate the will, which charge also was refused. ‘The court 
charged the jury, that to constitute undue influence, some act or 
acts must be done to cause testatrix to dispose of her property 
contrary to her own desire. 

The contestants execptcd to the charges given, and to the re- 
fusal to give the charges asked, and now assign them as error. 
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Brock, for plaintiffs in error: 

The record shows these facts: The will was written at the 
house of defendant in error; it isin his hand writing; his wife 
is the principal beneficiary of the will; testatrix, when the will 
was executed, was 76 years of age; she was then, and had been 
for two years, living with defendant in crror. There was no 
proof that she knew the contents of the will. 

The first charge asked by plaintiff in error should have been 
given.—1 Wms. on Ex. 219; Hill v. Barge, 12 Ala. 687. A 
party has a right to have a proper charge given in the terms in 
which it is asked.—13 ib. 222. 

The court erred in the charge given and the charge refused, as 
to undue influence. By the charge given, the ‘desire’? of the 
testatrix at the time of executing the will, settled the question of 
undue influence. But a will may be avoided for undue influence, 
although at the time of its execution the testatrix acted willingly, 
having been led to that willingness by artful flattery or misrep- 
resentation, &c.—Roberts, ex’r, v. Trawick, 17 Ala. 55; Cole- 
man v. Robertson’s Ex’rs, 17 ib. 84. 


No counsel for the defendant. 


DARGAN, C. J.—The first instructions given by the court 
to the jury are entirely correct. The witnesses need not know 
the contents of the will they are called upon to subscribe as wit- 
nesses, and very seldom, if ever, are informed of its contents. 
That the testatrix knew its contents and that it contained her 
wishes respecting her property after her dcath, is all that the 
law ever has required. 

2. ‘The second charge is equally free from error. Undue in- 
fluence in procuring a will to be made, by which the testator dis- 
poses of his property ina manner different from what he would 
have done, had no improper influence been exercised over hina, is 
sufficient reason for setting aside the will; but this undue influ- 
ence must result from the acts and conduct of the party sup- 
posed to have exercised it. It is but the effect of his acts and 
conduct which is the cause. If the cause does not exist, the ef- 
fect cannot. ‘The court therefore properly instructed the jury, 
that to constitute undue influence some act or acts must have 
been done to cause the testatrix to dispose of her property con- 
trary to her desire. 
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3. It is very true that trick, artifice or management which in- 
duces one to dispose of his property contrary to his wishes, will 
vitiate the will; and if there had been any evidence tending to 
show that Greene W. Carlisle had resorted to any trick, artifice 
or management to induce the testatrix to make the will pro- 
pounded for probate, the charge requested should have been 
g-ven. Bat if there be no evidence before the jury to base a 
charg? upon, the court should not give it, although as an abstract 

rineiple of law it may be free from objections. This is a well 
settled principle; consequently we have invariably held that 
where a charge is refused to be given, the party wishing to re- 
vise such refusal must set out in his bill of exceptions so much 
of the evidence as will show that the charge requested was per- 
tinent to the evidence, and was not abstract.—Hughes v. Parker, 
1 Port. 139; Holling»r v. Smith, 4 Ala. 357; McGehee v. Pow- 
ell, 8 ib. 828; Milton v. Rowland, 11 ib. 733. We cannot per- 
cieve the slightest evidence tending to prove that Carlisle re- 
sorted to any trick, artifice or management to induce the testatrix 
to make the will she did, or that the will did not fully and con- 
pletely contain the wishes of the testatrix respecting the dispo- 
sition of her property after her death. 

There was no error, under these circumstances, in refusing to 
give the instructions asked, and the judgment of the Court of 
Probate must be affirmed. 


> 
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BEAVERS ef als. vs. DAVIS. 


1. When service of process upon non-resident defendants has been 
perfected by publication only, the record must show that the pubii- 
cation was made in the manner pointed out by the 40th Rule of 
Chaucery Practice. 


to 


. Wheu the interest of an absent defendant is affected by the decree, 
aud le has not been personally served with process of subparc 
within this State. nor voluntarily submitted to the jurisdiction of the 
court. it is erroucous to render a final decree without the bond re- 
quire. by the Act of 1895.—(Clay’s Dig. 353, 3 45.) 
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Error to the Chancery Court of Shelby. “Tried helen the 
Hon. W. W. Mason. 


Bennett Davis filed his bill against Beavers, Dunn e¢ als., 
in which he alleged that in 1841, he purchased a slave at sheriff’s 
ie (cold under execution against Solomon Dunn,) and paid 
full value for him, believing the title to be ge in 1845, Jo- 
siah Dunn, Archiba'd Dunn, and Parker and wife brought their 
action of detinue against him for the slave, claiming title under 
the will of one Benton; aftcr a trial in the court below, the case 
was taken to the Supreme Court, where it was held, that said 
will conferred such a title upon plaiatitie, as would pate le them 
to sustain their said action at law; afterwards, Premrrs:: in 
ignorance of the existence cf any facts which won!d enable him 
to defeat said suit, made a compromise with plaintiffs, by which 
he agreed to let judgment go against him for the negro and costs 
of suit, which was accordingly done; after which complainant 
delivercd up said negro to si aid plair _ who sold him for six 
hundred dollars; after the rendition of said judgment, and the 
surrender of said negro, complainant discovered that said Solo- 
mon ; Sais had exeeutod to said plaintiffs a conveyance of eight 

nine negroes, which purported to be founded upon a money 
cons “ ration, but complainant charged, that the true and only 
object and intent of the instrument was to indemnify said plain- 
tiffs for said negro already spoken of, and three or four others 
which had been sold under execution against said Solomon Dunn, 
and that no other consideration passed between the parties there- 
to; and that said negroes conveyed thereby had been accepted 
by said plaintiffs in full satisfaction for those sold under execu- 
tion as aforesaid. Said plaintiffs were all non-residents, and one 
Beavers, who is made a defendant to the bill, was alleged to be 
indebted to them in the sum of five hundred dollars. 

The prayer of the bill is, that said plaintiffs be decreed to 
pay to complainant said sum of six hundred dollars, the amount 
for which they sold said negro, and that said debt due from Bea- 
vers to them be attached in his hands, and condemned to the 
satisfaction of complainant’s demand. The Chancellor decreed 
according to'the prayer of the bill, without requiring the bond 
prescribed by the statute in cases where non-resi ie defendants 
are affected by the decree. The errors assigned are—Ist, in 
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not diamissing the bill for want of equity ; ; 2nd, i in n rendering a 
final decree without proof of publication having been made 
against the non-resident defendants ; and 3rd, in not requiring 
complainant to execute a bond for the indemnity of the non-resi- 
dent defendants. 





Rice & Morean, for plaintiffs in error : 

1. The bill is devoid of equity; it is nothing more in its ef- 
fect, than a bill for a new trial; although the prayer, and tlic 
relief granted, go to the extent of giving a specific lien on a 
debt in the hands of Beavers. ‘The facts newly discovered by 
complainant, are not in their nature an equitable defence to the 
suit, which Davis could not have relied on in a court of law, but 
a purely legal defence.—Pharr & Beck v. Reynolds, 3 Ala. 621. 

. The compromise of the case at law would prevent equita- 
ble relief to Davis, because it does not appear that any fraud 
was used to prevent Davis from informing himself fully in res- 
pect to his means of defence, or to prevent him from defending 
himself in any manner; such a compromise would have support- 
ed a promise to pay from Davis to Dunn.—See Camp. y. Na- 
bors, 14 Ala. 460; Lee & Norton v. Ins. Bk. Colum. 2 Ala. 
21; Stinnett v. Br. Bx. 9 Ala. 120; Gov. v. Barrow, 13 Ala. 
540. 

3. There was no proof of publication in the case, and the de- 
fendants are non-residents. 

4. Those who have a real interest in the cause are all non- 
residents ; no statutory bond is required by the decree, nor exe- 
cuted in the case.—Butler vy. Butler, 11 Ala. 688. 


No counsel for defendant. 


DARGAN, C. J.—Without entering into a particular state- 
ment of the facts alleged in the bill, we deem it sufficient to say 
that it contains equity, and is properly filed under the act of the 
Sth of February, 1846. But as Josiah Dunn, Archibald Dunn 
and James Parker and wife, are non-resident defendants, and 
have not answered the bill, and service upon them has been per- 
fected by publication only, to sustain the decree, the record 
must show that the publication was made in the manner pointed 
out by the 40th rule of our chancery practice. We have held 
that if the deeree itself showed that proof was made of those 
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facts required to y perfect the service, we would not reverse, 
because the evidence itself was not contained in the record; but 
when the evidence itself is not contained in the record, and the 
recitals in the decree do not show that such proof was made, the 
decree cannot be sustained.—Hartley v. Bloodgood, 16 Ala. 233. 
The record in this case neither contains the evidence of publi- 
cation, nor does the decree shows that evidence of the facts neces- 
sary to constitute good service was adduced in the court below. 

21. The chanceller also erred in pr oceeding to a final decree 
without requiring of the complainant to give bond, touching the 
restitution of tle money sought by the bill to be recovered, 
should the absent defendants appear and petition the court to 
have the cause reheard. We have invariably held, that when 
the interest of an absent defendant is affected by the decree, 
and he has not been personally served with process of subpena 
within this State, nor voluntarily submitted to the jurisdiction 
of the court, it is erroneous to render a final deeree without the 
bond required by the act of 1805.—Clay’s Dig. 353. 

The decree must be reversed, and the cause remanded. 


~~ EES eee 


MILAM, Anpm’r, vs. RAGLAND. 


1. The appellate court will not reverse a decree of the Probate Court, 
ou account of the misdirections of the judge to the jury. npon the 
trial of an issue of fact. in cases where the awarding of such issue is 
a matter of discretion in the court, when the verdict is in conformity 
With the evidence, and the final decree, based upon the verdict, is 
the same that it should have been without it. 

2. When the testator is bound to protect his executor, or administrator, 

from all liability on a note, the executor, or administrator will be 

allowed to retain, out of the assets which come into his hands, the 
amount which he has paid on the note. 

When atestator a short time before his death, in the presence of his 

executor, or administrator, hands money toa third person to be ta- 

ken care of, and at his death there is no money on hand, it is the 
duty of the exccutcr or administrator to show what has become of 
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it, and in the abeence of any explanation « on his part, he will be 
charged with the amount, on final settlement. 





Error to the Probate Court of Talladega. 


RAGLAND, as administrator in chief, cum festamento annexo, of 
James W. Milam, deceased, was cited by Jarvis J. Milam, the 
succeeding adiministrator, to appear and settle his administration 
on said estate. On the etdlens ent, Ragland claimed a credit of 
$349 55, and interest thereon, be money paid by him to the 
Huatsville Bank, on a note signed by said James W. Milam, one 
William King, and said Ragland, (in the order of their names.) 
A jury was cmpannelled to try the issue made up between the 
parties, whether Ragland should be allowed to retain the wuole 
amount thus paid by him, or a moiety only, and a bill of excep- 
tions, which was taken on the trial, sets out the evidence which 
was before the jury. From this it appears, that the note was 
drawn for King’s benefit; that Ragland had refused to become 
King’s security, and had signed the note after it had been drawn 
and s signed by Milam and King; and Milam’s declarations were 
also proved, that he conside red the debt his own, if not paid by 
King, and that he would not hold Ragiand liable for any part of 
it, because there were matters between himself and King that 
Ragland knew nothing about. ‘The Court charged the jury, that 
“if they believed from the evidence, that Milain said he would 
not hold Ragland liable on the note, because there were matters 
between him and King tliat Ragland knew nothing about, and 
that declaration was true, then, they would be authorized to find 
for Ragland,” to which charge plaintiff excepted. ‘The jury 
allowed Ragland a credit for the whole amount, and the court 
decreed accordingly. 

It was also proved to the court on the settlement, that a day 
or two before Milam’s death, Ragland handed him $100, which 
he immediately gave to Mr. or Mrs. Wilson, who lived with 
him, to put away. Ragland did not return any money on hand 
at testator’s death, nor did he account for it on settlement. The 
court refused to charge him with it, to which also the plaintiff 
excepted. 

The instructions given to the jury, and the refusal to charge 
Ragland with said sum of $100, are now assigned as error. 
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S. F. Rice, for plaintiff in error. 
b] 
J. T. Morcan, and Wuire & Parsons, contra. 
>] ? 


DARGAN, C. J.—It is the duty of the Court of Prekate to 
suinmon a jury in cases of contested wills, also in cases of insolvent 
estates, if required. But in all other cases the court should deter- 
mine the facts without a jury, unless it should become necessary in 
the progress of a cause to ascertain some particular fact, and the 
testimony in relation thereto is so conflicting that doubts are cre- 
ated in the mind of the court how it should be decided. In such 
a case the court may, in the exercise of its discretion, empannel a 
jury to ascertain the truth of the fact.—Savage v. Dickerson, 16 
Ala. 257. The awarding of an issuc in such a case, like an issue 
from the court of chancery, is a matter of discretion, and the ver- 
dict is to satisfy the court of the truth of the facts submitted to the 
determination of the jury, and should the court not be satisfied 
with the verdict, it may be disregarded, and a final decree ren- 
dered according to the rights of the parties, as manifested by the 
whole evidence in the cause.—Danl. Ch. Prac. 1292, note; 8 Ves. 
536; 2 Paige, 488. 

In all cases where the awarding of the issue is matter of dis- 
cretion with the court, and not matter of legal right in either of 
the parties litigant, should the final decree be in accordance with 
the justice of the case as shown by the proof, we would not re- 
verse it because of the instructions of the court to the jury; for 
the deeree being as it should have been, it must be affirmed with- 
out regard to the verdict. This, however, is to be understood 
to apply to those cases only where it is a matter of discretion 
with the court, whether an issue of fact shall be awarded or not, 
and further to those cases where the evidence justifies the decree; 
for we will not say that we would refuse to reverse a decree 
when the Probate Court misdirected the jury and their verdict 
was not supported by the evidence. All we intend to decide is 
this, that we will not reverse a decree for the misdirecticns of 
the judge to the jury upon a trial of an issue of fact, when their 
verdict is in conformity with the evidence, and the final decree 
based upon the verdict is the same that it should have been with- 
out it. We think the evidence in this case was abundant to 
show that the testator was bound to protect Ragland (the execu- 
tor) from all liability upon the note of King, and consequently 
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there was no error in allowing him to retain out of the assets that 
came to his hands the amount of this note, which he had paid. 
‘This conclusion we attain from the evidence contained in the 
record, and as the verdict accords with the evidence, it is unne- 
cessary to examine into the propriety of the instructions given 
by the court to the jury upon the trial of the issue. 

It was proved that a day or two before the testator’s death, 
Ragland handed to him one hundred dollars, and the testator 
gave it to Mr. or Mrs. Wilson, who lived with him, to put away. 
‘The executor has never accounted for this sum, nor has he re- 
turned any money on hand at the death of the testator. What 
became of it? We think the executor should answer this ques- 
tion, for he knew that the money was handed to Wilson a short 
time before the testator’s death, and if no money was found at his 
death, it is but reasonable to presume that Wilson retained it in 
his possession for the testator, and no one having called upon 
him for it, the money is lost to the estate. If this presumption 
be true, and the evidence certainly warrants it, the loss is the 
result of the executor’s neglect, and he must bear it. If a tes- 
tator a short time before his death hands money to a third per- 
son to be taken care of, and at his death there is no money on 
hand, it is certainly the duty of the executor to call on such per- 
son and ascertain what has become of it, for prima facie, he still 
retains the possession of it, and the executor alone has the right 
to inquire into the matter and demand the money, if it has not 
been returned to the testator in his life-time; but the executor in 
the case before us, although he knew the money was handed to 
Mr. or Mrs. Wilson, has made no inquiry respecting it, nor has 
he returned any money on hand at the death of the testator. 
The presumption therefore is, that it is lost to the estate with- 
out any effort on the part of the executor to recover it, and with- 
out any explanation or reason why he did not recover it, or 
attempt at least to doit. Under such circumstances, we are con- 
strained to hold, that the loss is the result of the executor’s 
neglect, and he must be charged with it. The Court of Probate 
erred in refusing to charge the executor with this sum and inte- 
rest thereon, under the proof contained in this record. For 
this error the decree must be reversed and the cause remanded. 
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1. The sureties of a justice of the peace on his official bond are only 
bound for the faithful performance of his ministerial duties, and not 
for errors, mistakes and omissions of a judicial character. 

2. A constable, who has collected money on an execution, is an in- 
competent witness, without a release, to prove that he has paid it 
over to the justice of the peace who issued the execution. 


Error to the Circuit Court of Sumter. Tried before the 
Hon. S. Chapman. 


This was an action of debt brought in the name of the Gover- 
nor, for the use of Carver and Woolsey, against the securities 
of a justice of the peace, on his official bond, to recover the 
amount of a promissory note placed in his hands for collection, 
by said Carver and Woolsey. Two breaches were assigned in 
the declaration; first, that he had collected the money due on 
the note, and had failed to pay it over, as by law required; and 
second, that he had failed to collect it, when by due diligence he 
might have collected it. The defendants demurred to each 
breach assigned, but their demurrers were overruled. On the 
trial, the plaintiffs introduced one Short, as a witness, who tes- 
tified that the execution issued on the claim by the justice came 
to his hands as constable, that he collected the money on it, and 
paid it over to the justice, but took no receipt from him. Defen- 
dants objected to him as a witness, on the ground of his being 
interested in the result of the suit; but the court overruled their 
objection, and allowed him to testify, to which the defendants 
excepted. The defendants bring the case to this court by writ 
of error, and assign as error—lIst, the overruling of their de- 
murrers; and 2d, permitting Short to testify. 


Hate & Vary, for plaintiffs in error, referred to the follow- 
ing authorities:—Clay’s Dig. 358, §1; 361, § 16, 17; 364, §7; 
§ 18, § 21; 365, §13.—Chit. on Plead. vol. 1, 244, 374, 
10 Am. Ed.; 2 Bay. 385; 2dN. & McC, 168; 4 Bibb, 28; ib. 
237 ; 2 Blackf. jr. 72; U.S. Dig. Sup. 1, 324, §428; Wright 
733; 4 Blackf. 16, 129, 291; Harbin v. Knox, 7 Ala. 675; 2 
Spear 48; 8 Miss. 115; Gov. v. Hancock and Harris, 2 Ala. 
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728 ; Johnson v. Gov. use, &c. 13 Ala. 526; Williams, judge, 
v. Hinckle, 15 Ala. 713; Nelson v. Bostwick, 5 Hill 39; 14 
Eng. Com. Law, 93; 6 T. R. 200; 5 B. & C. 269. 


Reavis, contra: 

1. The declaration is sufficient ; first, because the recitals in 
the bond described, that Glover was a justice of the peace, and 
that the defendants are his sureties, are evidence of those facts. 
McWhorter v. McGehee, 1 Stw. 546. Secondly, because it 
was not necessary to allege, that the bond had been approved by 
the judge of the County Court; if it had not been, the fact should 
have been pleaded. Thirdly, because it is part of the official du- 
ties of a justice of the peace, to collect and pay over moneys, 
on claims placed in his hands.—Clay’s Dig. 365, § 13; ib. 362, 
§ 18. Fourthly, because it was not necessary to allege a de- 
mand, specially.—Hill v. Fitzpatrick, 6 Ala. 314. And fifth- 
ly, because the second breach was made good by reference to the 
first.—Mardis v. Shackleford, 6 Ala. 433; Morrison v. Spears, 
8 Ala. 98. 

2. The constable was a competent witness, because his lia- 
bilities were the same, whether the plaintiffrecovered, or not ; 
and the record would not be evidence for, or against him.—Stew- 
art v. Conner, 9 Ala. 804-821; 1 Greenl. Ev. p. 454, § 389- 


CHILTON, J.—A justice of the peace is a judicial officer as 
to civil matters falling within his jurisdiction as prescribed by 
the several statutes, (Clay’s Dig. 358, 361, et seq ;) and we 
think that the statute requiring him to give bond for the faith- 
ful performance of the duties of his office, and for paying over 
all moneys which shall come to his hands, to the person or per- 
sons entitled to the same, has reference to his ministerial and not 
to his judicial duties. We do not think the statute was design- 
ed to give an action against the justice for an act done judici- 
ally, and within the scope of his jurisdiction. It is unnecessary 
now to decide whether his securities could be charged, if in such 
cases he acts corruptly, or from impure motives.—Gregory v- 
Brown, 4 Bibb, 28.—See also, Lester v. The Governor, 12 Ala. 
626, and cases there cited. If the justice in the case before us 
collected the money by virtue of his office, as he well may do 
under the statute, requiring the constable to pay the same over 
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to him when it has been collected under process, (Clay’s Dig. 
364, § 7,) an action would lie on his official bond for failing to 
p2y it over; but we are of opinion, the justice cannot be charg- 
ed, as justice, upon his undertaking as a collecting agent, for his 
neligence in failing to use proper means for the collection of the 
note placed in his hands. Being the judge to sit upon the case, 
to give judgment as the law and justice of the case require, he 
is the agent of the State for the due administration of the law, 
so far as his prescribed duties and jurisdiction are concerned, 
anl not the agent of either party to conduct the prosecution or 
the defence of a claim to be prosecuted or defended before him- 
s2!f, Such agency might be inconsistent with the duties which 
he has to perform. We do not say there is any impropriety in 
placing claims in the hands of justices of the peace, that they 
may issue their warrants upon the same, and consider the effects 
of such evidence of indebtedness upon the trial without any more 
formal presentation of such evidence, but we can readily per- 
ceive how anagency as a collector generally might be incompati- 
bie with his duties as an officer; upon the whole, we think the 
safor doctrine to be, to hold his surcties only bound for the faith- 
fu! performance of the ministerial duties devolved upon the jus- 
tice of the peace, and not for errors, mistakes and omissions 
which are of a judicial character. The declaration in the case 
before us, and the assignment of breaches, do not set forth the 
chiracter of the default for which the sureties of the justice are 
sought to be charged, with such certainty, as to enable the court 
to pronounce that the respective defaults complained of are co- 
vered by the bond declared on. In each breach, the plaintiff 
seems to proceed upon the idea that the justice is a collecting 
officer, and that his securities are liable for him as such, whether 
he collected the money by suit had before him in virtue of his 
offize, as contemplated by the statute, or as agent without any 
proceedings ; or that having negligently failed to collect it when 
by due diligence it might have been made, he is guilty of a 
breach of his duty as such justice, and liable to this suit, wheth- 
er any proceedings were instituted before him or not. The se- 
cond breach evidently deduc2s the liability of the sureties from 
the breach of duty on the part of the justice resulting from his 
contract to collect the note placed in his hands, and not for his 
failure to discharge any official mimisterial duty devolved upon 


him by law. 
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We therefore conclude that the declaration was bad, and the 
demurrers should have been sustained. 

We are of opinion that the constable, who, it is alleged, paid 
the money to Glover, the justice, is not a competent witness to 
prove that fact; for if the plaintiffs succeed in recovering from 
the justice, or from the sureties on his bond, they cannot again 
recover from the constable; so that conceding the latter collect- 
ed this money, as he states, on execution, he is liable to the plain- 
tiff, unless he paid it over either to the plaintiff or the justice, 
and to hold that he can prove he paid it to the justice, is to ena- 
ble him by his own testimony to exonerate himself from lia) ility 
by transferring or fixing it upon another. We are aware there 
is some conflict in the decisions upon this point ; but this witness 
was interested most clearly in the plaintiffs’ recovery, and «il the 
reasons which may be urged for the exclusion of a witness, on ac- 
count of interest, and which rest upon principle and sound poli- 
cy, apply to him, and we therefore think he was impropcr'y al- 
lowed to testify for the plaintiffs without a release.— 1 Greenl. 
Ev. §§ 393-396, and cases cited in notes; also, Moore and 
Jones v. Henderson, 18 Ala. 232, and cases there cited. 

Let the judgment be reversed, and the cause be remandcd. 


NICOLAS ws. TRICKEY, usr, &c. 


1. A witness for the State, in a prosecution against a party, cannot 
bring suit on his certificate of attendance, against the defendautt, af- 
ter his conviction. 


Error to the Circuit Court of Covington. Tried before 
the Hon. Robert Dougherty. 


Tuts was an action commenced before a justice of the peace, 
by the defendant in error, on his certificate of attendance as a 
witness on behalf of the State, in a prosecution against Nicolas. 

The suit was instituted after the conviction of Nicolas. 
Judgment was rendered in favor of the plaintiff by the justice. 
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The case was taken to the Circuit Court by the defendant, 
where judgment was again rendered in favor of the plaintiff. 
The defendant now brings the case into this court, and assigns 
a3 error the rendition of the judgment against him in the court 
below. 


Warts, Jupce & Jackson, for plaintiff in error : 

1st. The bill of exceptions shows that the witness was sum- 
moned in behalf and testified in favor of the State in the prose- 
cution. ‘The defendant was convicted, and a judgment was ren- 
dered against him for the fine and costs of suit. All the right 
of action was thus merged in this judgment; and if he has not 
received his fees as witness, he must move the court to retax 
the costs. 

2nd. The statute authorizing a witness to sue on his certifi- 
cate of attendance applies solely to witnesses summoned in be- 
half of the person sued, (see Clay’s Dig. 602, § 16 ;) and this 
only at the end of each term before the final disposition of the 
cause. After the final disposition of the cause, it is submitted, 
that the witness could only recover for his attendance through 
the judgment rendered, and would not have the right to multi- 
ply costs by bringing separate suits. 

The bill of exceptions shows that the witness was not sworn 
by the clerk, and therefore, his certificate was not evidence to 
establish the attendance, and the amount to be received.—See 
Clay’s Dig. § 6, p. 600; §12, p. 601. The State witnesses 
have no other means provided, by which they can recover their 
costs out of the defendant in a State cause, than through the 
bill of costs. —See Clay’s Dig. 600,§ 7; and the witness had 
ample remedy by motion to retax.—See Marsh v. Bank, 10 
Ala. 57; Carrill, use, &c. v. Reynolds, 9 Ala. 969.—See Bri- 
ley v. Hodges, 3 Por. 335. 


Martin & Batpwin, contra: 

The clerk upon the oath of the witness shall grant him a cer- 
tificate of his attendance, stating the amount the witness may 
be entitled to for his attendance.—Clay’s Dig. 601, § 12.— 
Witnesses’ fees for attendance in behalf of the State to be paid by 
the defendant on conviction.—Clay’s Dig. 600, § 6. 

It is not the duty of the witness to leave his certificate with 
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the clerk of the court, to be taxed in the bill of costs, nor is he 
bound to await tlre rcturn of an execution against the defendant, 
but may sue upon his certificate immediately.—Hill & Proctor 
v. White, 1 Ala. 577-8. 


PARSONS, J.—It is only necessary to decide the question, 
whether a witness for the State, in a prosceution against a par- 
ty, can bring suit on his certificate of attendance, against the de- 
fendant, after his conviction. In civil cases a witness may bring 
such a suit against the party in whose behalf he was a witness, 
even after the trial and judgment.—Hill & Proctor v. White, 1 
Ala. 577. 

In State cases, it is obvious that a witness for the State can- 
not bring suit for his attendance against the defendant bcfore his 
conviction ; after the conviction, the defendant becomes liable 
to the witness for his attendance. The act is, that ‘all wit- 
nesses, appearing in behalf of the State, in any criminal prose- 
cution, shall be allowed the same compensation for their daily 
attendance, as is allowed to witnesses attending upon civil pro- 
secutions ; and such fees for attendance, together with all costs 
of the prosecution, shall be paid by the defendant upon convic- 
tion, &c.”’—Clay’s Dig. 600, § 7. 

In our practice the judgment goes in the name of the State 
against the defendant for the costs, though they are not ascer- 
tained by the judgment. itself, but are to be taxed by the clerk, 
and may be collected by exccution. In this manner the costs 
due to the witnesses are taxed, and when collected, are paid to 
the witnesses. The statute already cited contains a further 
provision in cases where the defendant is convicted, that in case 
the defendant shall not be able to pay costs, the clerk of the 
court shall grant a certificate of attendance for the witnesses of 
the State, in the manner that tickets are granted to the jurors, 
which are to be received by the sheriffs in payment of public 
dues, &c. By another act, the lands, goods, &c. of the person 
convicted, are to be liable to the discharge of the expenses in- 
curred by the State or county, in the prosecution, in prefer- 
ence to all other demands, except dower and jointure.—Clay’s 
Dig. 482, § 36. There is no statute which, in criminal cases, 
gives a witness for the State a right of action against the de- 
fendant. The omission, I think, was intended. His claim 
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against the defendant does not accrue until the moment of, and 
is merged in the judgment, and it is the judgment that gives the 
right. This view will prevent a multiplicity of unnecessary 
suits by the different witnesses against the defendant; and their 
rights and the rights of the public are most advanced by giving 
to the judgment this effect. Thus it can be ascertained by the 
return of a single execution, whether the witnesses are to be paid 
out of the public dues, and in the event of such a payment, the 
entire amount for which a preference is secured to the State by 
the act is to be ascertained by the taxation of the costs, instead 
of having to go to the different judgments recovered by the wit- 
nesses before justices of the peace, in which there must neces- 
sarily be new bills of cost. 

There are distinctions, which will appear form what has been 
said, between this case and that of Hill & Proctor v. White. 
The judgment is reversed. 





SS eee 


NELSON vs. IVERSON. 


1. The declaration of a party while in possession of a slave, “that she 
was his negro, aud that he intended to keep her,” is admissible in 
evidence, as part of the res gest@, to prove the charactez of his posses- 
sion. 

2. The statement of a witness, that a person was in the habit of exercis- 
ing control over a slave, is admissible. If the expression is objec- 
tionable, as being too general and indefinite, the opposite party 
should require an explanation of it from the witness. 

3. The declarations of the mother of an infant, while she has the pos- 
session of aslave, which she holds as guardian or bailee for her 
infant son, cannot be received in evidence to defeat his rights. Yet 
ifshe claims the slave as his property, asserting his title in an open, 
notorious manner, as adverse to the claim of every one else, it woul 
be admissible to prove, by her acts and declarations contemporane- 
ous with ler possession and tending to show its character, that she 
held the slave as the property of another, and not for her son. 

4. When a witness speaks in her deposition of a conversation in which 
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the donor had expressed an intention to give a slave to the donee, 
and also says, that the slave was given to the donee by the donor, at 
a certain time, and delivered to her, (the witness,) for him, it is er- 
roneous to charge the jury that the latter statement cannot be re- 
garded by them as showing a gift, but as at most only showing an 
intention to give, and as the conclusion of the witness. The whole 
testimony should be left to jury, to determine whether a gift was 
not made, in fact, as consummated by the delivery. 


Error to the Circuit Court of Macon. Tried before the 
Hon. E. Pickens. 


Tuts was an action of detinue, brought by Nelson against 
Iverson, to recover two slaves, which the plaintiff claimed under 
a parol gift from his maternal uncle, Garland Dawkins. The 
plaintiff proved by his mother, Mrs. Nelson, that the mother of 
the negroes in suit was given to him, in 1823, by said Dawkins, 
and delivered to his mother, for him, he being then an infant ; 
that she kept said negro until 1830, when Dawkins obtained the 
possession from her, to prevent said negro from being levied on, 
as the property of her husband, Wm. Nelson; that Dawkins 
promised to return her to witness in a few days, but never did 
return her; Mrs. Nelson also spoke of a conversation which she 
had with Dawkins, a few months before plaintiff ’s birth, in which 
Dawkins promised, that if she had a son, he would give him the 
said negro. The defendant offered to prove, that after Dawkins 
obtained possession of said slave, “he said that she was his ne- 
gro, and he intended to keep her.”? The plaintiff objected to 
this evidence, but the court overruled his objection, and plaintiff 
excepted. The defendant offered to prove by the widow of said 
Dawkins, that her late husband, in the latter part of the year 1823, 
while said negro was in the possession of Mrs. Nelson, “‘ was in the 
habit of exercising control over her.”? Plaintiff objected to this 
evidence, but his objection was overruled, to which he excepted. 
The defendant offered to prove, by Mrs. Lawless, that she had 
heard Mrs. Nelson, while in possession of said negro, say, “‘ that 
the girl belonged to her brother, Garland Dawkins, and that she 
expected he would take her away before long.”’ Plaintiff also 
objected to the admissibility of this evidence, but the court over- 
ruled his objection, and admitted the evidence, to which also 
plaintiff excepted. The court charged the jury, that the ex- 
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pression in Mrs. Nelson’s deposition, “ that the girl was given 
to plaintiff by Garland Dawkins, in 1823,”’ could not be regarded 
by them as showing a gift of said negro, but could at most be 
regarded as showing an intention to give, and as the conclusion 
of the witness, to which charge the plaintiff excepted. 


Rice & Morean, for plaintiff in error: 

1. The several declarations of Garland Dawkins, the donor, 
made long after the gift, were improperly admitted as evidence 
against the donee; especially the declaration that ‘‘ he (the do- 
nor) intended to keep her.’’—Nelson v. Iverson, 17 Ala. 216. 

2. Mrs. Martha Nelson had no interest in the slave, but held 
her merely for the purpose of protecting the right of the donee, 
and could do no act destructive of it. 2 fortiori, her declarations 
are not admissible to defeat the right of the donee.—Easley v. 
Dye, 14 Ala. 168, (eighth paragraph of the opinion.) 

8. It was erroneous to allow the widow of the donor to testify 
that about the time of their marriage, the donor ‘was in the 
habit of controlling Judy.”’ The habit of a donor cannot be thus 
proved, nor is it legal evidence. 

4. The declaration of Mrs. Nelson, as shown in the seventh 
exception, was admissible at the stage of the evidence when it 
was offered. Its admissibility is defensible upon the ground that 
it was the declaration (against her interest and in disparagement 
of her right,) of one who, although not at the moment in the actual 
possession of the slave, was in the constructive possession, be- 
cause she had had the possession for many years, and had de- 
livered it to the donor as a mere bailee to keep for a few days, 
on his promise to return. The possession of the bailee is the 
possession of the bailor. And it was also admissible to coun- 
tervail the force of declarations of her’s improperly admitted at 
the instance of defendant, tending to show that the donor had 
not given Judy to the plaintiff. 

6. The charges of the court are palpably erroneous—(Thom- 
as v. De Graffenreid, 17 Ala. 610—same case, 13 ib. 610)— 
showing the error of referring to the jury the question of the 
adinissibility of certain evidence. 


Betser & Harris, contra: 
1. The two first exceptions are covered by the following cases: 
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Nelson v. Iverson, 17 Ala. 216; Thomas v. De Graffenreid, ib. 


602 ; Oden v. Stubblefield, 4 ib. 40; Gary v. Terrell, 9 ib. 206; 


Parker v. Goldsmith, 16 ib. 526. 

2. The evidence as to the habit of Dawkins in controlling the 
slave, if wrong, should have been explained at the request 
of the plaintiff below.—McGrew & Harris v. Walker, 17 
Ala. 827. 

8. The testimony intended to contradict Mrs. Nelson was 
properly admitted.—Nelson v. Iverson, 17 Ala. 216; 1 Greenl. 
Ev. 462; Moore v. Jones, 13 Ala. 296. 

4. The third interrogatory and answer to it of Mrs. Lawless 
was also properly admitted.—Nelson v. Iverson, 17 Ala. 216; 
Thomas v. De Graffonreid, ib. 602. 

5. The testimony of the counter declarations of Mrs. Martha 
Nelson, offzred by the plaintiff, were properly excluded by the 
court. She was not in possession of the slave at the time, and 
besides, they were inadmissible to prove title in the slave.—Lce 
v. Hamilton, 3 Ala. 529. 

6. The charge of the court is correct as an instruction to the 
jury. But if incorrect, the error is in favor of the plaintiff. The 
plaintiff, if dissatisfied with it, should have had it explained.— 
State v. Brazier, 5 Ala. 241; Ib. 477. 


CHILTON, J.—When this case was in this court at a pre- 
vious term, (17 Ala. 222,) most of the points now presented by 
the bill of exceptions were decided. That decision will show that 
the Circuit Court did not err in admitting the declaration of 
Gwland Dawkins, made while he was in possession of the mother 
of the slaves sued for. 

We are unable to perccive any error in admitting the test!- 
mony of Mrs. Dawkins to prove that her late husband was in 
the habit of exercising control over the slave. We understand 
the witness to m2an by the term “‘habit,’’ that her husband exer- 
cised repzated acts of control—that he usually or customarily 
controlled the slave. If the term, being general, required expla- 
nation so that the jury might attain to a more definite idea of 
the witness’ meaning, the plaintiff could have called for such 
explanation as he deemed necessary, by cross examination. ‘The 
proof made by Mrs. Elge, instituting a comparison between her 
child and that of Mrs. Nelson, was, we think, irrelevant, and 
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should have been rejected; but we cannot percieve how such 
proof could have injuriously affected the plaintiff. 

As to the declarations of Mrs. Nelson, while she had the slave 
in her possession, if it were conceded that she held as the guar- 
dian or bailce for her infant son, then it is clear that no declara- 
tion of her’s could be received in evidence to defeat his rights ; 
but we gather from the record that the character of her posses- 
sion, which she testifies continued for more than seven years, was 
an important inquiry; for, aside from the fact whether there 
was a gift, yet if she held the possession of the slave, claiming 
her as the property of her infant son, asserting his title in an 
open, notorious manner, as hostile to the claim of every one else, 
tie statute of limitations would perhaps have an important bear- 
ing and render it necessary for Dawkins, or those claiming under 
him, to show that by her acts and declarations contemporane- 
ous with her possession and tending to show its character, she 
was holding the slave as the property of Dawkins, and not for 
her son. 

We are, however, of opinion that the court misconceived the 
Jaw in the instruction to the jury, as to the force and effect of 
Mrs. Nelson’s testimony in respect to the gift. She not only 
speaks of a conversation had in June, 1823, as tending to show 
an intention to give, but of an actual delivery of the slave, which, 
if made in pursuance of such intention, would have consummated 
the gift. The court could not then properly assume, that when 
the witness said the slave was given in 1823, that this was a 
conclusion deduced from the conversation merely, but shou!d 
have left the whole testimony to the jury, that they might weigh 
it and determine for themselves whether the gift was not made 
in fact, as consummated by the delivery. 

Let the judgment be reversed and the cause remanded. 
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BLOUNT vs. HAWKINS. 


1. A promise made by the surety on a replevy bond, executed for the 
forthcomiug of property levied on under attachment, to the plaintiff 
in attachment, that if he will dismiss the suit, he, the surety, will 
pay the debt, is an original undertaking, and is not within the stat- 
ute of frauds. 


Error to the Circuit Court of Barbour. ‘Tried before the 
Hon. Geo. Goldthwaite. 


Sayre, for plaintiff in error. 
Burorp, contra: 


DARGAN, C. J.—The plaintiff below sued out an attach- 
ment against Lunsford, for a debt of ninety-two dollars, which 
was levied on a mare as the property of the debtor. The defen- 
dant in that suit executed a replevy bond, in which the defen- 
dant in this suit, Blount, joined as security ; after this Blount 
agreed with the plaintiff, that if he would dismiss the attachment 
suit, he, Blount, would pay the debt. The suit was dismissed, 
and this action is brought against Blount on this promise, and 
the only question is, whether it comes within the influence of the 
statute of frauds. 

I think I can safely say, that all the authorities agree in this, 
that if the promise be supported by a new consideration, benefi- 
cial to the promisor and moving from the promisee, then it is 
considered ‘an original undertaking on the part of the promisor, 
and is not within the statute of frauds.—McKenzie v. Jackson, 
4 Ala. 230; Brown v. Barnes, 6 Ala. 604; Leonard v. Vren- 
denbergh, 8 Johns. 23; 10 Johns. 412; Nelson v. Boynton, 3 
Metc. 396, and the cases there cited. 

There is however, a conflict between the decisions, whether a 
promise made, to pay an existing debt of another, founded only 
on a prejudice or injury to the promisee, and without benefit to 
the promisor, can be enforced as an original promise. But we 
do not think it necessary in this case to examine these decisions, 
or to decide, whether injury alone to the promisee will be such a 
consideration as to support the promise ; for we think that the 
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consideration upon which the promise was made in the case be- 
fore us was not only injurious to the promisee, but also benefi- 
cial to the promisor. It was injurious to the plaintiff in this, 
that on account of this promise, he dismissed his suit commenced 
by attachment, which had been levied upon, and created a lien on 
property belonging to the original debtor, Lunsford. It was bene- 
ficial to the defendant, inasmuch as the dismissal of this suit dis- 
charged him from his liability as surety on the forthcoming bond, 
executed by Lunsford and himself, and we apprehend there can 
be no doubt that the promise must be enforced, when the con- 
sideration is not only an injury to the promisee, but also bene- 
ficial to the promisor. 


Let the judgment be affirmed. 


SMITH, use, &c. vs. HOOKS, ef al. 


1. The recovery and satisfaction of a judgment in an action of Trover, 
for the conversion of a slave, who was drowned while in the pos- 
session of the defendant under a contract of hiring, damages being 
assessed for her value at the time of the converson, vests the title in 
the defendant from the time of the conversion, and hire cannot be 
recovered for the unexpired part of the term. 


Error to the County Court of Sumter. 


R. H. Sirus, for plaintiff in error. 

It is settled by many authorities that in trover the plaintiff 
may recover the value of the property at the time of conversion, 
or at any time between that and the trial—Tatum v. Manning, 
9 Ala. 144.—The case, White v. Martin, 1 Por. 215, only holds 
that slaves born pending the suit cannot be recovered, but this 
does not conflict with the principle above. Indeed the court 
say, in White v. Martin, that plaintiff might have dismissed his 
suit, and brought another, including the issue.—The case Lee 
vy. Mathews, 10 Ala. 682, is in principle to the same point. 

The property in the goods is not changed by the default of 
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defendant, but by the recovery of the judgment, (Carlisle v. 
Burley, 3 Greenl. 250 ;) and it would have been more proper to 
have said, by the payment of the judgment. 

The time of conversion, laid in the declaration, cannot be con- 
clusive, because the time need not be proved as laid, and parol 
evidence is admissible to show for what the recovery actually 
was.—4 Phil. Ev. note 590, p. 837-9, ib. 829; Robertson v. 
Windham, 9 Por. 397. The death of the slave did not excuse 
defendant from paying hire for the whole year.—Perry v. Hew- 
Jett, 5 Por. 318. If so, to hold that in this case he is excused, 
would be to establish, that although defendant would not have been 
excused by natural death of the slave, yet he is, because he caused 
her death ; for if plaintiff asserted his right to damages for the 
wrong, the principle insisted on would excuse the hire. It is 
certainly not wrong to allege the drowning at the time it actu- 
ally took place. The plaintiff had a right to do as he did, to 
waive his right of action in trover, until the termination of the 
hiring, and to recover the hire, and to treat the conversion as 
accruing at its expiration. 


Huntineton, contra: 

Recovery in trover, vests the title of the property in the de- 
fendant, and the damages recovered are the price of the chattel 
so transferred by operation of law; and when the judgment is 
satisfied, the vesting of the property in the defendant relates 
back to the time of the conversion—White v. Martin, 1 Por. 
215. It follows from this, that the defendant in error having 
converted the negro during the year for which he hired her, hay- 
ing paid her value under execution for said conversion, was only 
bound to pay hire from the beginning of the year up to the time 
when the conversion occurred; for then the title of the property 
was changed, and the negro became his by relation, from the 
time when the judgment against him was satisfied. The defen- 
dant’s plea therefore was good. 


DARGAN, C. J.—Without alluding to the form of the 
pleadings, I will content myself with stating the facts presented 
by them, and which give rise to the question of law that we 
must decide. The defendant, Hooks, hired of the plaintiff a 
female slave for the year 1847, and gave the note declared on 
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to secure the payment of the hire. On the 15th day of July, 
1847, during the term of hire, the slave was drowned, under cir- 
cumstances that rendered the defendant liable for her value. In 
February 1848, the plaintiff brought an action of trover against 
Hooks, laying the conversion on the day she was drowned, and 
recovered damages, which were assessed at the value of the 
slave on the day of the conversion. But at the request of the 
plaintiff’s counsel, interest upon the damages was not allowed un- 
til the first day of January, 1848, at which time the term of hir- 
ing expired. Upon these facts, the question is, whether the 
plaintiff can recover hire from the 15th of July, 1847, the day 
on which the conversion took place. 

It is very clear, that one who hires a slave, or any other chat- 
tel, cannot dissolve the contract of hiring, or relieve himself 
from the payment of the hire, by a conversion of the chattel dur- 
ing the term. But if he violates the obligations of his contract 
of hiring, and destroys the chattel, we think it equally clear 
that the owner is not bound to wait until the time of hiring is 
expired, but may abandon the contract, and sue in trover. He 
is not, however, compelled to do so; he may wait until the term 
of hiring is expired, and sue for the hire, as well as for a failure 
to return the chattel hired. But if he brings trover either be- 
fore or after the term of hiring is expired, and recovers the 
value of the chattel at the date of the conversion, and the re- 
covery is satisfied, the title of the chattel must then be consid- 
ered as vested in the defendant from the time of the conversion ; 
for the rule is well settled, that a recovery and satisfaction in 
the action of trover vest the title of the chattel in the defendant 
from the time of the conversion.— White v. Martin, 1 Por. 215; 
Hepburn v. Sewell, 5 Har. & J. 211. 

It will follow, I think, that the contract of hiring must be con- 
sidered as dissolved, from the time the title vests absolutely in 
the party who first hired, and then converted the chattel, and 
from that time the plaintiff cannot recover hire. But it may be 
urged, that this view would preclude the plaintiff from recover- 
ing in assumpsit for the hire of the slave, after a recovery in 
trover, although the damages were assessed, not according tothe 
value of the slave at the time of the conversion, but at the time 
the slave should have been returned to the owner. This ques- 
tion I will not decide, because -it is not absolutely necessary, 
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But I hold that if the value of the slave is estimated according to 
its value at the date of the conversion, the satisfaction of the 
recovery vests the title in the defendant from the time of the 
conversion, and from that time no hire can be recovered; and if 
the plaintiff could be permitted to recover hire after the conver- 
sion, he must show that the value of the slave was not estimat- 
ed at the time of the conversion, but at the time the slave should 
have been returned to him. That the plaintiff waived interest 
on the value of the slave from the date of the conversion until 
the end of the term of the hiring, cannot aid him, for the value 
of the slave at the time of the conversion he has received; this 
deprives him of title from that time, and if he could be permitted 
at all to recover hire after a recovery in trover, he must show 
that the damages assessed were estimated according to the value 
of the slave, when it should have been returned to him, and not 
according to the value when converted. 

The ruling of the court does not contravene the law, and the 
judgment must be affirmed. 





AMASON vs. NASH, ef al. 


1, It is erroneous to render judgment by default, before a declaration 
has been filed. 


Error to the Circuit Court of Sumter. 


Reavis, for plaintiff in error : 

1. The judgment was rendered by default, before a declara- 
tion was filed, as appears by the certificate of the clerk, which 
states that the declaration was filed after the adjournment of the 
court which rendered the judgment. This certificate is part of 
the record.—McElroy v. Dwight, 1 Stew. 149. 

2. It is error to render judgment by default, before a de- 
claration is filed.—Rankin v. Crowill, Minor, 125; McElroy v. 
Dwight, 1 Stew. 149 ; Oliver v. Judge, 2 Stew. 483; Master- 
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son v, Beasley, 1 Stew. & Por. 247; Evans v. Bridges, 4 Por. 
350; Wheeler v. Ballard, 6 Por. 358; Benson v. Campbell, 6 
Por. 455; Napper v. Noland, 9 Por. 218; Price v. Chevers, 9 
Por. 511; Ware v. Todd, 1 Ala. 199; Wellborn v. Sheppard, 
5 Ala. 674; Tunstall v. Donald, 15 Ala. 841. And the error 
cannot cannot be cured by filing a declaration afterwards.—- 
Rankin v. Crowill, Minor, 125. 


DARGAN, C. J.—The authorities cited on the brief of the 
plaintiffs counsel conclusively show that a judgment by default 
without a declaration is erroneous. Wehave in our practice, it 
is true, greatly relaxed the stringent rules of the common law; 
but we never have sustained a judgment by default, when there 
was no declaration. The record before us shows that at the 
time the judgment was rendered, no declaration had been filed, 
nor was it filed until after the adjournment of the court. The 
rendition of judgment without a declaration was an error which 
the plaintiff could not cure by filing a declaration after the 
court adjourned.—See McElroy v. Dwight, 1 Stewart, 149; 
Rankin v. Crowill, Minor’s R. 125. 

Let the judgment be reversed, and the cause remanded. 
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PRINCE, Apm’r, vs. BATES. 


1. Ina proceeding under the statute before the Orphans’ Court, to com- 
pel the administrator of a deceased vendor to make title to land, 
which had been sold by the deceased, and for which he had exe- 
cuted his title-bond, the administrator is the only indispensable party 
defendant to the petition, and he may sue out a writ of error alone 
to reverse a decree rendered against him. 

. The fact that the deceased vendor assumed to sell the land and exe- 
cuted his bond for title raises the presumption of ownership in him, 
and the onus of showing an outstanding title is cast on the adverse 
party. 

. If the person holding the bond for title has sold a part of the land to 
a third person, the Orphans’ Court is not thereby deprived of juris- 
diction. 
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4. If the obligee of the bond transfers to his vendor the notes of a third 
person, to whom he has sold a part of land, and takes up his own 
notes, the vendor has a lien on that part of the land thus sold, for the 
payment of the notes transferred, which is not lost by his failure to 
fix the liability of the endorser by suit against the maker, and it is 
erroneous to decree that the administrator shall make title to the 
land until the notes thus transferred have been fully paid. 


Error to the Probate Court of Marengo. 


Brooks & Mawnnine, for plaintiff: 

1. The purchaser of land holding a bond for title must have 
paid all the purchase money before he is entitled to a decree di- 
recting the administrator to convey. If any portion of the pur- 
chase money remain unpaid the court will refuse the prayer for 
a conveyance.—Driver, adm’r, v. Hudspeth, 16 Ala. 350. In 
this case the only evidence of the payment of the purchase mo- 
ney offered by Bates, was the production of his original notes. 
But the administrator proved that Bates took up his original 
notes by giving to Fareinholt, the vendor, a note on one Posey, 
payable to Bates and by Bates endorsed to one Fareinholt, which 
said note remains unpaid. Ergo, the purchase money has not 
been all paid, and the vendee, Bates, is not entitled to his decree. 

2. To entitle the vendee to a conveyance, he should have a 
perfect equity. In this case it appears that Bates, before filing 
his petition, had sold a part of the lands to Posey, (for which 
the above mentioned note was given;) therefore Posey’s heirs, 
and not Bates, were and are entitled, upon the payment of the 
balance of the purchase money, to have that portion of the lands 
conveyed to them. But the court ordered the administrator to 
convey the entire tract to Bates. 

3. The court of equity, and therefore the Orphans’ Court, 
will not compel a vendor who has no title to convey. In this 
case objection that the vendor had no title was made in the court 
below, and no proof whatever of title in Fareinholt was made, 
excepting his parol admissions ; which evidence is entirely insuf- 
ficient. 


Huntineton, contra: 
1. There was no proof that Fareinholt used statutory diligence 
to recover the notes of Posey, substituted for those of Bates and 
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endorsed by Bates when his own notes were given up. In En- 
gland the effect of taking a note under such circumstances, is, 
that the creditor cannot proceed for the original debt, without 
showing the use of due diligence to obtain payment of the sub- 
stituted note, and notice to the party of its dishonor.—Bates y. 
Ryland, 6 Ala. 473, citing Story on Bills, 127, §112. In New 
York it is held, that the original debt is gone by the acceptance 
on account of it of a note ona third person endorsed by the 
debtor, so that no remedy whatever can be had, except upon the 
endorsement.—Frisbie v. Larned, 21 Wend. 452. Such is 
clearly the law under our statute ; for, if the creditor by his own 
laches loses the right to sue upon the endorsement, it would de- 
feat the statute to allow him to sue upon the original conside- 
ration. 

2. As to the point, that there was no sufficient proof that Fa- 
reiuholt was the owner of the land, the decree recites that he 
was. In addition, the bond for titles and the written admission 
made out a prima facie case which was not repelled by any 
countervailing proof whatever on the part of the plaintiff in error. 
‘The presumption of law is, that the title is in the vendor who 
gives a bond for title, and he can only resist a specific perform- 
ance by showing affirmatively that the title is in somebody else. 
We were not bound to prove negatively that Fareinholt had not 
acted fraudulently in selling us the land. 

3. As to the heirs of Posey, they could not be made parties 
to this statutory proceeding, because they did not hold Farein- 
holt’s bond for title. ‘The statute is only for the benefit of those 
who hold a decedent’s bond for titles. The practical operation 
is the same, for whenever Bates should get a deed from the ad- 
ministrator of his vendor, he would be a trustee for his own ven- 
dees, as to the portion sold them. 

4. As to the objection that no guardian ad litem was appointed 
for Mrs. Dew, (she and her husband being non-residents and 
made parties by publication,) a married woman has no separate 
existence in law, and if a guardian ad litem be necessary for her, 
where is the use of making her husband a party? The husband 
becomes the owner of his wife’s property in the hands of her 
guardian immediately upon marriage, and if she die while the 
guardian has it, the husband can sue for and recover it.—Pitts 
y. Curtis, 4 Ala. 350. 
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5. The writ of error ought to be dismissed for want of proper 
parties. The infants by their guardian ad litem and Mr. and 
Mrs. Dew ought to have joined in suing out the writ of error. 
That the objection is good at this time, see Jamicson v. Col- 
burn, 1S. & P. 253; Billingslea v. Abercrombie, 2 ib. 24. 


CHILTON, J.—1. We donot think this writ of error should 
be dismissed for want of proper parties, as in our opinion the 
proper parties are before the court. In applications of this 
kind, the statute seems to regard the administrator or executor 
of the deceased vendor as the only indispensable party defend- 
ant, though others interested could perl:aps come in, propound 
their interest and be allowed also to defend. Nothing of this 
kind, however, occurred in the court below, and the case is pro- 
perly represented in this court by the administrator against 
whom the decree was rendered, as the plaintiff in error.—Clay’s 
Dig. 157, § 38. The motion to dismiss the writ must be over- 
ruled ; for if the objection taken were well founded, this court 
would allow the writ to be amended under the act of 1843.— 
Clay’s Dig. 312, § 39. 

2. The statute enacts, “That when any perscn owning lands 
cr tenements, shall sell the same, and enter into bond or obliga- 
tion to make titles thereto, and shall depart this life without hav- 
ing made titles, in that case the person to whom such bord or obli- 
gation was given, his executors or administrators, may petition the 
Orphans’ Court of the county, where probate of the will of such 
deceased person was taken, or letters of administration granted, 
to compel the executors or administrators to make titles, agree- 
ably to the bond or obligation given by the decedent,” &c. It 
then prescribes notice to be given by publication in some news- 
paper in the State once a month for at least three months, when 
the court may, if it find the said contract was fairly made, order 
the executor or administrator to make titles as such, to the lands, 
&e. We have recently held, (16 Ala. 348,) that in proceeding 
under this statute, the petition should disclose that the deceased 
was the owner of the land at the time of his death. No objec- 
tion is taken in this case to the petition, which indeed appears to 
be very correctly drawn ; but it is insisted that the parol decla- 
rations of the decedent, that he was the owner of the land, as set 
out in the bill of exceptions, were insufficient to show that he was 
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the owner. Be this as it may, we think the presumption of 
ownership is created by his assuming to sell the land and exe- 
cuting his bond for title, and the onus of showing an outstanding 
title was thus cast on the adverse party.—Samuels v. Finley, 7 
Ala. 635. 

3. Neither, in our opinion, would the fact that the person 
holding the bond for title had sold a portion of the land toa third 
party, deprive the Orphans’ Court of jurisdiction. It is indis- 
pensable that he should procure a title himself, before he cai 
comply with his engagement to convey a title to his vendee, and 
if he has paid in full for the land, so as to relieve it from all liens 
which the decedent could assert against it for the purchase mo- 
ney, and holds the title-bond for the latter, the administrator 
has no concern with the disposition which he intends to make, or 
has contracted to make of the title, after it shall have vested in 
him. 

4. We are informed by the bill of exceptions in this case, that 
Bates having purchased the land from Fareinholt, took his title- 
bond and executed his notes for the purchase money ; that he 
afterwards sold a portion of the land to one Posey, and took Po- 
sey’s notes, which he endorsed to Fareinholt, and took up his 
own notes, paying the balance in money ; Posey died and his es- 
tate was declared insolvent, and paid on final settlement only 
seventy per cent. to the creditors. The balance upon the notes 
of Posey remains unpaid. It is insisted that, inasmuch as it 
does not appear that Fareinholt prosecuted the maker of the 
note endorsed by Bates so as to fix a liability on Bates as en- 
dorser, that he must be discharged from the notes and the ar- 
rangement regarded as a complete payment, so far as Bates is 
concerned. However true this would be, as respects the notes 
of a party disconnected from the purchase of this land, we think 
it very clear in the case before us, that as the notes of Posey 
were given to Bates in consideration of the purchase of a portion 
of this land, Bates held a lien on the land thus sold for the pay- 
ment of the purchase money. It is, further, a well settled rule 
of law, that where a party endorses and transfers a note secured 
by a lien, which is in the nature of an equitable mortgage, he 
transfers with it the lien for its security.. In other words, the 
debt, which is the principal, being assigned, the lien, which is the 
incident, follows it into the hands of the assignee, and this lien is 
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not lost, although the endorsee or assignee may have lost his re- 
course as against the assigner or endorser.—Roper v. McCook 
& Robison, 7 Ala. 318. It is very clear that a court of equity 
would decree a sale of that portion of the land sold by Bates to 
Posey in satisfaction of the balance of the note of Posey, in vir- 
tue of the lien; and this being so, that no court should compel 
Fareinholt to part with his title to that portion until the demand, 
which constitutes a lien upon it, shall have been satisfied. 

In Driver v. Hudspeth, 16 Ala. 348, we held that the vendee 
who sought title by this summary remedy must show that he 
has an equitable right to the land, freed from the lien of the ven- 
dor, before the Orphans’ Court can properly decree title to be 
made by the personal representative. In this case, it is true, the 
decedent may have lost his lien which he originally had as against 
Bates, by losing his recourse upon his endorsement; but then 
Bates having sold and transferred the note to his vendor, the lat- 
ter is subrogated to the rights of Bates, and consequently still 
retains a lien on the portion of the land which Bates sold. Thus 
the case is brought within the influence of the decision of Driver 
v. Hudspeth. 

It results from this view, that the Orphans’ Court erred in 
decreeing that the administrator should convey before the re- 
mainder of the note on Posey was paid. 

Let the decree be reversed, and the cause remanded. 





PURDOM & McBROOM, Apwm’rs. vs. McBROOM. 


1. When the settlement of an insolvent estate is pending in the Chan_ 
cery Court, and a final decree has been rendered in favor of the 
creditors against the administrators, anda batance is found in the 
hands of the administrators after satisfying all claims against the 
estate, a distributee of the estate may profound his interest to the 
court by petition, praying to be made a party to the cause, and for a 
decree against the administrators in his favor, for his distributive 
share of the balauce in their hauds to be distributed. . 
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2. But it is erroneous to render a final decree, in such a case, in favor 
of a distribntee, against the administrators, without giving them no- 
tice of the filing of the petition, and thus allowing them an oppor- 
tunity to contest the petitioner's claim. 


Error to the Chancery Court of Madison. Tried before 
the Hon. D. G. Ligon. 


On the 5th of June, 1850, Stephen McBroom filed his peti- 
tion in the Chancery Court of Madison, in which he alleged that 
a cause entitled ‘In Re, estate of Wm. McBroom, deceased,” 
had been transferred to said court from the Orphans’ Court of 
said county; that a final decree had been rendered in said cause, 
in favor of certain creditors of said estate, against the adminis- 
trators; that by the master’s report made in said cause, a large 
balance was found remaining in the hands of the administrators, 
after satisfying all claims against said estate ; and that the pe- 
titioner was one of the heirs at law of the deceased. The petition 
prayed a reference to the master, to ascertain who were the heirs 
at law of the deceased, and the amount to which each one would 
be entitled of the fund remaining in the hands of the adminstra- 
tors to be distributed, and for a decree against said administra- 
tors for petitioner’s distributive share. 

On the same day the petition was referred to the master, who 
made his report on the next day, in favor of the petitioner, as 
one of the heirs at law of the deceased. 

The report was forthwith confirmed, and a final decree ren- 
dered against the administrators, for the petitioner’s distribu- 
tive share of the surplus of said estate, in said administrators’ 
hands to be distributed, as ascertained by the master’s re- 
port. 

The administrators were not notified of the filing of the peti- 
tion, or of the subsequent proceedings, and they have now sued 
out a writ of error to reverse the decree rendered against them. 


C. C. & J. W. Cray, for plaintiffs in error : 
In Cheny & Bell vs. Belcher, 5 Stew. & Por. 133, it is de- 
cided that, on a bill to compel distribution, although final settle- 
ment has been made by the Orphans’ Court, the administrator 
is not precluded from showing (1) a mistake in the settlement, 
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(2) payments subsequent to settlement, or (3) any other matter 
which, in equity and good conscience, should be admitted as a 
defence. 

In Blackwell’s Ex’rs. v. Meneese, 5 Stew. & Por. 397, the 
court, after reciting the proceedings on the final settlement of the 
estate, remark,“ unless the nunc pro tunc judgment, which is here 
sought to be reversed, can be attached as a sequel to the above 
recited proceeding, there is nothing to sustain it whatever.”’ In 
the case at bar, the decree was not nunc pro tunc, but a proceed- 
ing entirely separate, and apart from the final settlement. The 
necessity of citation, and its service, is shown by Welch’s Adm’r. 
vy. Walker & Wife, 4 Por. 121. 

Previous to a final decree upon a bill filed to compel a disti- 
tution of an estate, all the distributees should be made parties, 
or reason shown why the same camot be done—Draughon v. 
French’s Adm’r, 4 Por. 368. 

On the final settlement of an estate, all the necessary parties 
must be before the court, otherwise there is “‘ a total absence of 
jurisdiction in the court to render any decree whatever.’’—Boy- 
ett et al. v. Kerr, 7 Ala. 15. 


No counsel for defendant. 


DARGAN, C. J.—When a cause involving the administra- 
tion of an estate is transferred from the Orphans’ Court to the 
Court of Chancery, the chancellor receives it as a cause pend- 
ing in his court, in the condition in which he finds it. In his 
subsequent proceedings, however, he is governed by the practice 
of his own court, but applies the same rules of law to the case, 
that would govern itif the cause had continued in the Orphans’ 
Court.—Hall v. Wilson, 14 Ala. 295; Taliaferro v. Brown, 11 
Ala. 702. The cause is pending in the Chancery Court from 
the time when it is reccived; but from that time forward, the 
practice which should govern it to a conclusion should conform, 
as near as can be, to those rules that would govern if the suit 
had been regularly commenced by bill. 

But what has been done in the Orphans’ Court, if in accor- 
dance with law and the practice of that court, is regularly done, 
and the decree cannot be reversed because the proceedings of the 
Orphans’ Court do not conform to the practice of a Court of 


Chancery. 





ae eee. 


TE 





JANUARY TERM, 1851. 113 





Purdom & McBroom, adm’rs, v. McBroom. 





I have said this much to show the propriety of allowing the 
petitioner the relief which he seeks by petition, instead of com- 
pelling him to file a bill. For if the cause had been regularly 
commenced in the Court of Chancery, the petitioner would have 
been a proper, if not a necessary party, and being a proper par- 
ty, we should presume he would have been made a defendant to 
the bill, and therefore might have obtained by petition any sur- 
plus to which he might have been entitled under the decree. 

But I know of no case where one should be decreed to pay 
money to another upon a petition, without giving him notice of 
the petition, and allowing him an opportunity to contest it; and 
in the case before us, we think it clear, that no decree should 
have been rendered against the administrators, until they had 
been notified of the petition, and thus an opportunity had been 
given them to controvert the petitioner’s claim ; for in the admin- 
istration of insolvent estates, (which this appears to be) the dis- 
tributees are not necessary parties to the settlement in the Or- 
phans’ Court, and when the settlement of such an estate is trans- 
ferred to the Court of Chancery, the cause proceeds between 
the creditors and the administrator, without even bringing to the 
notice of the court the names of the distributees. They are stran- 
gers to the record, and should not be allowed to interpose by pe- 
tition and claim under the decree, without giving the party 
notice who is to respond to their claim. This view shows that 
the decree of the chancellor is erroneous. 

The petition was filed on the 5th day of June, 1850; on the 
6th an order of reference was made upon it, and at the same 
time a final decree was rendered in conformity with the prayer 
of the petition; but the administrators had no notice of this 
proceeding, nor any opportunity to controvert the petitioner’s 
right, or to deny their liability to his demand. No principle 
will justify such proceedings, and the decree must be reversed, 
und the cause remanded. 
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ARRINGTON vs. BURTON. 


1. If an agent, having parol authority to fill up a blank to which his 
principal has simply signed his name, converts the blank into a seal- 
ed instrument, his principal is not bound by it. 


Error to the Circuit Court of Greene. Tried before the 
Hon. Jno. D. Phelan. 


Covenant by the plaintiff in error against the defendant, in a 
bond for sixty dollars, purporting to have been given for the 
hire of a negro. The circumstances under which the bond was 
executed sufficiently appear in the opinion. 


Morpny for plaintiff in error. 


J. B. Cuarke, contra: 

1. No one can fill up a blank in a sealed instrument, so as 
to bind a person who has signed his name simply to the blank with- 
out special authority to do so.—Manning & Adams v. Nor- 
wood, 1 Ala. 429; 2 Brock, 64; 17S. & R. 438; 6G. & J. 
250; 7 Black. 413; 6M. & W. 214-15. 

2. One authorized to fill up a blank is a specia] and limited 
agent, and if he exceeds his authority, his principal is not bound. 
Story on Agency 115.—Fisher & Johnson v. Campbell, 9 Por. 
210; Gullett v. Lewis, 3 Stew. 23. 


PARSONS, J.—The contract was made between the defen- 
dant and the plaintiff’s agent. At the time of the contract, the 
defendant was in the act of leaving for Virginia, and informed 
the agent, that he had left a blank with his signature, with Mr. 
Whitworth, who would sign as his surety, and requested the 
agent to fill it up for the hire according to the agreement ; and 
the agent proved on the trial, that it was done accordingly, but 


stated expressly, that nothing was said about the character of 


the instrument, nor whether it was to be under sealor not. The 
bill of exceptions is rather obscure in some respects, but it is to 
be construed most strongly against the plaintiff in error. Our 
inference from it is that the blank was filled up so.as to make 
it an instrument under seal, by the agent, in the absence of the 
defendant. It is clear that it did not bind him. 

Let the judgment be affirmed. 
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1. An administrator is chargeable on final settlement with money re- 
ceived by him after his removal from office, from an attorney who 
had collected it on debts of the estate, which had been placed in his 
hands for collection by the administrator before his removal. 


Error to the Court of Probate of Limestone. 


The Court of Probate charged Sloan, on the final settlement 
of his administration on the estate of Wm. L. Harris, deceased, 
with the sum of four hundred dollars, which he had received in 
November, 1849, from an attorney in whose hands he had placed 
certain debts due the estate, while he was acting as administra- 
tor. Sloan was removed from the administration in March, 
1849, and the attorney afterwards paid the money to him with- 
out notice of his removal. 


R. C. Bricke.t, for plaintiff in error: 

1. There was no conversion of the assets until! after the plain- 
tiff in error had been removed from the administration.—1 Will. 
on Ex. 779-787; 2 ib. 1765. 

2. Upon the removal of the plaintiff in error, all the assets of 
the estate, remaining in specie, unconverted or unadministered, 
passed to the administrator de bonis non, to whom also were 
transferred all rights, whether in suits pending, judgments re- 
covered or otherwise.—Clay’s Dig. 221, § 4; 227, § 30; 7 Ala. 
478; 11 ib. 872; 9 ib. 721; 17 ib. 765. The collection of 
the money by the plaintiff in error was illegal, unauthorized, and 
not virtute officti.—12 Ala. 105; 7 ib. 478. 

3. The jurisdiction of the Probate Court over an administra- 
tor terminates with his legal authority over the estate. Clay’s 
Dig. 226, § 27; ib. 229, § 41; 13 Ala. 329; 13 ib. 781. 

4. Nor can the decree of the Probate Court be sustained un- 
der the Act of 1846, which only confers power upon the court 
to decree in favor of the administrator de bonis non, for such 
balance as before the passage of the act was decreed to the heirs 
or distributees.—The cases of Driver v. Riddle, 8 Por. 343, 
and Gayle v. Elliott, 10 Ala. 264, do not conflict with this po- 
sition. 
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E. J. Jones, contra: 

1. The inventory was sufficient to charge the administrator 
with the debt in question, (10 Ala. 613; 16 ib. 45;) and he cou'd 
only avoid being so charged by sufficiently accounting for it, 
which he failed to do. 

2. The attorney was Sloan’s agent, and the receipt of the 
money by him was a receipt by Sloan.—2 Greenl. Ev. 104, § 125. 
It does not appear when the moncy was paid to the attorney, 
and the presumption must be, that it was paid prior to Sloan’s 
remova.—1 6 Ala. 801; 1 ib. 517; 1 ib. 582. 

3. The conduct of Sloan amounted t 0a conversion.—8 Por. 
193. 

4. The statute gives an administrator the power to resign, 
but it makes him and his securities responsible for all assets not 
duly administered, or delivered to his successor.—Clay’s Dig. 
222, § 9; Gayle v. Elliott, 10 Ala. 264; Driver v. Riddle, 8 
Por. 344; 12 Ala. 107. 


DARGAN, C. J.—An administrator-in-chief who has re- 
signed or been removed from office, is bound to account for all 
assets that have come to his hands, whether they remain in 
specie, or have been converted by him; and under the act of the 
4th of February, 1846, a decree may be rendered against him 
by the Court of Probate in favor of the administrator de bonis 
non, for any balance found to be due from him to the estate 
which he represented. It is therefore immaterial to enquire, 
whether the money was collected by the plaintiff in error, before 
or after his removal from office. He received the debt as assets 
of the estate, and was bound to account for it upon his removal 
from office. This he could have done by surrendering the debt 
to the administrator de bonis non ; but refusing to do this, and 
receiving the money after his removal, he was bound for the 
debt, and was properly made to account for it in the Court of 
Probate. 

Let the decree be affirmed. 
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HUNT & HUNT vs. BARFIELD. 


1. A subsequent parol agreement which is founded on no new con- 
sideration, and bas been productive of no injury to the party who 
was to perform it, is not a waiver or discharge of a prior written con- 
tract, unless such subsequent agreement has been executed. 


Error to the Circuit Court of Marengo. ‘Tried before the 
Hon. Jno. D. Phelan. 


Brooks for plaintiffs in error : 

1. The charge of the court assumes that the giving of the 
note by Hunt and his promise, made some eighteen months af- 
terwards, to carry the gin to Greensboro’ to be repaired, was 
a waiver of all his rights under the written contract, and bound 
him to pay the entire note and interest, which is clearly erro- 
neous. 

The giving of the note could not be considered a waiver of 
any right under the contract, for he gave it upon the express 
agreement, that he might still rely upon the contract ; and the 
agent persuaded Hunt to do so, clearly intimating that Mather, 
the payee, would soon comply with his part of the contract. To 
enforce the collection of the note, or to insist that Mather was 
thereby discharged from his obligations, would be a gross fraud 
upon Hunt. 

But Mather was not thereby discharged from his obligations; 
it remained his duty to repair the gin, or supply its place with 
a good one in a reasonable time. Yet eighteen months elapsed, 
and he did neither. Hunt then had a right of action against 
him for the breach of contract, or a right to defend any action 
brought upon the note. 

2. What did Hunt do to forfeit his right of action or defence? 
The charge implies that his promise eighteen months after the 
breach of the contract to take the gin to Greensboro’ to be re- 
paired at the expense of Mather, and his failure to do so, work- 
ed this forfeiture, and bound him to pay the whole note and in- 
terest. A right of action once vested cannot be waived or dis- 
charged by any act of the injured party, short of a release or 
acceptance of something in satisfaction.—Leavitts v. Smith, 7 
Ala. 182, and cases there cited. Hunt was not bound by the 
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eontract to have the gin repaired, or to take it to Greensboro’, 
and therefore his promise was merely gratuitous. 

The plaintiff was not entitled to recover at all, until he had 
complied with his part of the contract. But at most, Hunt was 
not bound to pay the whole amount for the defective gin. Un- 
der no circumstances, should he be required to pay more than 
its value. 


Joun, contra: 

1. The charge of the court is correct. If the gin was not 
such as was warranted, he was bound both by law, and the ex- 
press terms of the warranty, to give immediate notice, or return 
the gin; and if he did not, but continued to use the gin, and 
gave his note, he waived the warranty.—Fisher v. Sumda et al. 
1 Camb. 190-193 ; Adams v. Richards, 2 H. Black. 573; Rowe 
v. Osborne, 1 Star. 140. 

2. Hunt’s agreement to take the gin to Greensboro’ altered 
the obligations of the parties, and is binding uponhim. (If this 
agreement is not binding for want of consideration, then the 
agreement to extend the warranty is also void for the same rea- 
son; both occupy the same ground.)—Warren v. Mains, 7 John. 
476-477 ; Betts v. Perine, 14 Wend. 219; Brindly v. Tib- 
bets, 7 Greenl. 70; Adams v. Davis, 16 Ala. 748; Story on 
Contracts, 24, § 33; Philips on Ev. 3 Cow. & Hill’s notes, 
1479-1481. 

3. “Either party may waive any right introduced into or 
provided by the contract, either expressly or tacitly, by acts or 
declarations fairly indicating a relinquishment of any provision 
or part of a provision, and without the performance of which, 
unless relinquished or waived, a recovery could not be had.”’— 
Shaw v. Turnpike Co. 2 Penn. 454. This case fully covers the 
entire charge, and the refusal to charge as requested. 

4. There is no analogy between this case, and the case of 
Leavitts v. Smith, et al. 7 Ala. 175, and is not embraced by 
that class of cases. The release of the right of action is entire- 
ly different from a waiver of damages, or the alteration of the 
terms of a contract. 


DARGAN, C. J.—The objection to the recovery in this case 
is, that the consideration of the note sued upon had partially 
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or totally failed ; we must therefore look to the evidence show- 
ing the consideration, and ascertain whether there has been a 
failure in whole or in part. In 1846, T. Mather, the payee 
of the note, and Hunt entered into a written agreement, where- 
by it was agreed that Hunt should buy of Mather a cotton gin, 
of a description specified in the contract. But if the gin did 
not perform well, when started, Hunt was to give as early in- 
formation as he could to Mather, who was to cause it to perform 
well, or supply him with another that would. It was further 
agreed, that as soon as the gin was started and performed well, 
Hunt was to give his note to Mather for one hundred and fifty 
dollars, payable on the first day of January, 1848. The evi- 
dence further shows that in pursuance of this agreement, Math- 
er delivered to Hunt a gin in the month of October, 1846, and 
in November thereafter, the agent of Mather called on Hunt for 
the note. Hunt told the agent that he was not satisfied with 
the gin, that it made a fine sample, but ginned too slowly, and ob- 
jected to giving his note. The agent examined the gin, and saw 
that it did not perform well, but ginned too slowly, but he could 
not alter it at the plantation of Hunt, and thought it would have 
to be sent to Mather’s shop, which was about eighty miles dis- 
tant. The agent, not wishing to return again for the note, in- 
duced Hunt to execute it, telling him that he would see Mather, 
and let him know the cendition of the gin. The agent saw Mather 
in two or three months afterwards, and informed him of its con- 
dition, but it does not appear that any thing more was said or 
done in reference to the gin, until the spring of 1848, when an- 
other agent of Mather called on Hunt, who told him that the 
gin did not perform well, and some part of it was broken, and 
therefore he could not use it. He further stated, that Mather 
ought to have the gin put in good order. The agent saw Mather 
afterwards, and told him what Hunt had said. Mather then 
requested his agent to say to Hunt, that if he would send the 
gin to the shop of Mr. Dubois at Greensboro’, which was about 
forty miles distant from the residence of the defendant, that he 
would have the gin put in good order. The agent told this to 
Hunt, who agreed to do it, but never has carried the gin to the 
shop of Mr. Dubois, and it has never been repaired. 

It is contended by the counsel for the plaintiff, that the fail- 
ure of Hunt to carry the gin to Dubois’ shop discharged Mather 
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from his obligation to repair it, so as to make it perform well; 
but we cannot yield our assent to this proposition. True it is, 
that a parol agreement which has been executed will discharge 
an antecedent contract when so intended by the parties, whether 
such prior contract rests in parol, or is under seal.—Wallis v. 
Long, 16 Ala. 738; Barville & Martin v. Conner, 6 Ala. 617, 
and cases there cited. But the general rule is, that a subse- 
quent parol agreement will not discharge a prior written con- 
tract, unless such agreement has been executed.—.Adams vy. 
Nicholas, 19 Pick. 275. 

I will not say, however, that a parol executory agreement can 
in no case be considered as a waiver or a discharge of a written 
contract; but if such executory agreement be founded on no new 
consideration, and has been productive of no injury to the party 
who was to perform it, I cannot see how it.is to discharge him 
from the performance of an absolute and perfect obligation. 
Mather, the payee of the note, was absolutely and uncondition- 
ally bound to repair the gin, before Hunt agreed to carry it to 
the shop of Dubois ; and Hunt’s failure to do so, (his promise 
being founded on no new consideration) cannot release Mather 
from the performance of his part of the original contract. Mather 
therefore has not fully complied with the agreement which form- 
ed the consideration of the note, and consequently, there has 
been a partial failure of consideration, and the plaintiff can only 
recover the amount of the note with interest thereon, less the sum 
that it would have cost to put up the gin in good repair at the 
time it was first started. This being, in our opinion, the rule 
that must govern the amount of the recovery,it follows that the 
court erred in the instructions given to the jury, and the judg- 
ment must be reversed, and the cause remanded. 
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1. Ifa person having an incumbrance or security upon an estate con- 
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CHAPMAN ef als. vs. HAMILTON ef als. 


ceals his interest, and thereby enables the owner of the estate to ob- 
tain an additional advance upon it, he will be postponed in a court 
of equity, to the second incumbrancer. 


. Ademurrer toa bill for the want of parties must show who the 


proper parties are,in such a manner as to point out the defect in the 
bill, and enable the complainant to amend it. 


. Toa bill which seeks to subject to the satisfaction of the. complain- 


ant’s claim, the undivided interest of a distributee in an estate while 
yet in the hands of the administrator, all the distributees are neces- 
sary parties. 

When a Dill is demurrable on its face, for the waut of proper parties 
defendants, and the defendant, instead of demurring alone, answers. 
and shows by his answer, that there is no other necessary party, the 
court may proceed to a final decree, without regard to such a formal 
defect in the bill. 


If a creditor who has a lien upon two funds for the security of his. 


debt, files a bill seeking to condemn one of them, the bill is not de- 
murrable, because it does not show what disposition has been madc 
of the other. 

A decree will not be reversed, because a party defendant, who has 
in his hands the fund sought to be condemned, is sued as administra- 
tor, instead of guardian, when it appears that the estate has been set- 
tled; that all the parties interested in the fund are before the court; 
and that no injury has been done to any one. 


Error to the Chancery Court of Macon. Tried before the 


Hon. W. W. Mason. 


Guyyn & Wits, for plaintiff in error: 
The demurrer to the bill should have been sustained by the 


court below— 


1st. Because the bill did not state any disposition by com- 


plainants of the stock of shoes, &c. conveyed by Clough to se- 
cure their demands, or that the same was insufficient security. 
It does state that the complainants had two funds to which they 
could resort, while defendant, Gwinn, had but one; yet it does 
not (while it asks to have Gwinn postponed) aver that the fund 
on which he had no lien had been exhausted, &c. They who 


seek equity ought to be required to show in their pleadings that 
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they have done equity.—Nelson & Hatch v. Dunn et al., 15 Ala. 
517, section 10, and cases therein cited. 

2d. Because the bill did not aver that the distributive share 
of Clough in the estate of his deceased father had been ascer- 
tained by the decree of the Orphans’ Court of Macon. It pre- 
dicated the complainants’ right to have Gwinn postponed and their 
deed enforced, upon a contract, which, according to the allega- 
tions of the bill, did not give them a power of sale or the right to 
possess themselves of such share until it had been so ascertained. 
See 3 Powell on Mort. 965; Bishop’s Heirs v. Adm’r & Heirs of 
Bishop, 13 Ala. 475; Delage et al. v. Hazard et al., 16 ib. 196; 
Story’s Eq. Pl. §§ 257, 257 a, and 258; 1 Dan. Ch. 369-77, n. 2. 

8d. Because it did not make all the distributees of the estate 
of E. N.Clough parties defendants. It alleged the existence 
of other distributees, but did not make them parties. —See Hart- 
ly v. Bloodgood, 16 Ala. 283; Whiting v. B’k U. States, 13 
Pet. 14; Story’s Eq. Pl. 202; Cooper’s Eq. Pl. 33-185; 1 Dan. 
Ch. P. 384 to 388; 2 ib. 37-8. 

The bill ought to have been dismissed by the court below— 

1st. Because it appeared from the proofs that it was prema- 
turely brought.—See authorities above referred to, under the 
second reason assigned in support of the demurrer. 

2d. Because there was no equity in it.—See authorities last 
referred to, as well as those cited under first reason above given 
in support of demurrer. 

8d. Because it did not make the necessary parties defendants. 
See authorities cited above, in support of the third reason given 
in support of demurrer. 

The bill ought to bave been dismissed as to Chapman, upon 
his answer that he was not administrator, but guardian, or else 
the cause continued and leave given complainants to amend, 
the proofs having been contradictory to the answer in this re- 
spect.—See Mitford Eq. Pl. 235; Story’s Eq. Pl. § 732; Cart- 
wright v. Hately, 1 Ves. jr. 292. 

The order of reference should have directed the master to al- 
low Chapman a reasonable compensation for the management of 
the interest of defendant, Clough, in the estate of his deceased 
father, and also the expenses attending the defence of the cause. 
See Phillips, &c. v. Thompson, &c. 9 Port. 664; Carroll et al. 
v. Moore et. al., '7 Ala. 617. 
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The petition of Chapman for a further reference should have 
been granted. There was no ground for exception to the report 
of the master; that conformed fuily to the directions in the or- 
der of reference. 

The decree against Chapman for the sum paid Gwinn before 
he was notified of the deed in favor of complainants, is wholly 
indefensible. No execution is ordered against him for this sum, 
it is true, but this does not justify the decree. 


McIver & Hamitrton, contra: 

The deeds of defendant, Gwinn, must be postponed to com- 
plainants’, because if under the proof he is not bound by his 
silence, he is estopped by his representations.—Story on Con. 
6, § 12, and cases cited in Note; Juzan v. Toulmin, 9 Ala. 662; 
Wendell v. Van Rensselaer, 1 Johns. Ch. 3854; Hobbs v. Norton, 
1 Vernon, 136; 2 ib. 450; 1 Bro. Ch. 546; 2 ib. 388; 6 Ves. 173; 
Story Eq. 376, and cases cited; Bac. Ab., Fraud, B. 

The decree, then, of the chancellor, is correct. The defend- 
ant, Gwinn, is properly charged with the amount received be- 
fore notice to Chapman, and jointly with Chapman, with amount 
paid him by Chapman after notice ; and if not certain, it can be 
rendered so without doing violence to its meaning or language— 
“‘ certum est quod certum reddi potest.” 

As to defendant’s objection that the bill is prematurely brought, 
there is no allegation in the bill which will preclude complainant 
from showing that the estate had been settled, and the objection 
cannot now avail. 

The decree is as favorable to defendants as it could be under the 
proof, and this court will not reverse when the record shows thie 
successful party is entitled to the judgment, and no injury results. 
Ransom, adm’r, v. Quarles, 16 Ala. 437; 1 Cranch, 132; 3 Litt. 
15; 2 Pet. 354; 4 Cowen, 674-3; 1 Gall. 400; 5 Amer. Dig. 177. 

The question as to the duty of complainant to show that the 
fund upon which Gwinn had no lien had been exhausted, cannot 
arise under the pleadings. 


DARGAN, C. J.—The facts, so far as the merits of this 
controversy are involved, may be thus stated: James M. Clough 
being entitled to an undivided fifth part in his father’s estate, 
did, on the 7th day of Oztober, 1843, convey the same by way 
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of mortgage to Joseph C. Gwinn to sccure the payment of eight 
hundred and fifty dollars, and on the 17th day of February, 
1844, executed another mortgage on the same interest to Gwinn, 
to secure him in the payment of one thousand and fifty dollars. 
On the 21st of May, 1244, Baldwin & Gray, being about to sell 
a stock of boots and shoes to said Clough, required of him secu- 
rity for the payment of the money agrecd to be given for them, 
which amounted to six thousand eight hundred and fifty dollars 
and thirty-two cents. Clough proposed to exceute a deed of 
trust on the stock of goods about to be purchased by him, and 
also on his undivided interest im his father’s estate. Baldwin & 
Gray being strangers to Clough and ignorant of his interest in 
the estate of his father, applied to Gwinn for information as to 
the nature and extent of that interest. Gwinn informed them 
that Clongh had an undivided interest in his father’s estate, 
worth from twenty-five hundred to three thousand dollars, and 
that he thought the seeurity proposed to be given by Clough was 
good, but did not disclose to Baldwin & Gray the mortgages 
which he held on the undivided share of said Clough. 

There can be no doubt of the propriety of the ehancellor’s de- 
cree, in postponing the mortgages of Gwinn, and giving priority 
to the deed of trust executed by Clough to secure Baldwin & 
Gray ; for the rule is as well settled as it is just, that if one hay- 
ing an incumbranee or security upon an estate eonceals his in- 
terest, and thereby enables the owner to procure an additiona} 
advance upon it, he must be postponed to the second incumbran- 
cer.—Mocatta v. Murgatrayd, 1 P. Wins. 393; Berrisford y. 
Melward, 2 Atk. 49; 1 Stery Eq. § 390, and cases there cited. 
When Baldwin & Gray applied to Gwinn for information respect- 
ing the interest of Clough in his father’s estate, it was his duty 
then to diselose the incumbrances or liens which he had upon it, 
and his failure to do so is such a fraud in the view of a court of 
cquity as justly postpones his mortgages to that of the com- 
plainants. 

2. But it is contended that all the proper parties defendants 
are not before the court, and tliat for this reason the demurrer 
to the bill should have been sustained. But the demurrer itself 
is defective, in not setting forth who are the proper parties de- 
fendants. The rule is, that a demurrer for want of parties must 
show who the partics are, not by name, for this the defendant 
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might not be able to do, but in such manner as to point out the 
defect in the bill, and to enable the complainant to amend it.— 
1 Dan. Ch. P. 3353; Story Eq. Pl. § 543. For this defect in 
the demurrer, it was properly disregarded, inasmuch as the court 
eould, according to the case as made by bill, answer and proof, 
proceed toa fiaal decree without affecting the interest of any 
of the absent parties. ‘There are cases, it is true, in which the 
eourt, ex mero motu, will take the objection of the want of pro- 
per parties, or it may be insisted on at the hearing, although 
the objection was not made, either by plea or demurrer.—Story 
Ey. Pl., § 236. Bat in such cases the interest of the absent 
parties would be affcted by the decree, or a complete and valid 
decree could not be rendered without their being before the 
eourt as parties. But in the case before us, it is shown by the 
answers and proof, that a division of the estate of Edward 
Ciough had been ordered by the Orphans’ Court, and the share 
of each distributee set apart and allotted to him; consequently it 
was not necessary to have the other distributees before the court. 
The bill itself does not show this, and had it been defended by a 
proper demurrer only, the objection must have been sustained. 
But when a bill is demurrable on its face for the want of proper 
parties defendants, and instead of demurring alone, the defend- 
ant answers and shows by his answer that there is no other ne- 
eessary party, the court may proceed to a final deerce, without 
regard to such a formal defect in the bill. It is true that under 
our practice a defendant may insist on the benefit of a demurrer, 
notwithstanding he has fully answered the bill; but when the 
ground of demurrer is the want of parties, and the answer shows 
that all the proper parties are before the court, there can be no 
good reason why the complainant shall be compelled to amend 
his bill, or that it should be dismissed; for, the court being in 
possession of all the facts, and all the necessary parties being in 
truth before the court, there can be no error or impropriety in 
proceeding to a final decree. Independent then of the defect in 
the demurrer itself, the objection for the want of parties was 
properly disregarded. 

It is also insisted, that the bill is defective because it does not 
show what disposition has been made of the stock of goods con- 
veyed to secure Baldwin & Gray. It is true, that if a party 
has a lien upon two funds to secure a debt, another person, hay- 
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ing a junior lien on one of them only, may compel the former to 
resort, in the first instance, to that fund not bound by his ju- 
nior lien.—1 Story’s Equity, 588; Eden on Injune. 62; Dorr 
v. Shaw, 4 Johns. Ch. 17; Nelson & Hatch v. Dunn et al., 15 
Ala. 501; 8 Ves. 388. But as the creditor having the elder lien 
has the unquestionable right to subject both funds to the pay- 
ment of his debt, if necessary to its satisfaction, his bill seeking 
to condemn the one is not subjeet to a demurrer because it does 
not show what disposition has been made of the other. The 
creditor having the junior lien should insist on this defence in his 
answer, and then the court will so marshal the securities that 
both debts may be satisfied, if the property be sufficient for that 
purpose. But in the ease before us, Gwinn, who alone is inte- 
rested in this question, does not insist upon it, either in his an- 
swer or by demurrer ; and it is perfectly clear that it cannot be 
raised by the demurrer of Chapman. 

It is, again, contended that the bill should have been dis- 
missed as to Chapman, because he is sued as the administra- 
tor of Edward N. Clough, and it appears that he is not, but 
that he holds the funds as the guardian of James M. Clough. 
As a general rule, it is certainly true, that one sued as an 
executor or administrator may show in defence that he does not 
bear that character.—Story’s Eq. Pl., § 732. But I ean see no 
good reason in allowing the defence in this case. It dees not 
appear when Edward N. Clough died. But his widow, who was 
appointed his administratrix, died in the year 1836 or 1837. 
There is no proof showing that after her death any one else was 
appointed administrator, nor is it pretended that there are any 
debts outstanding against the estate of the deceased. In 1842, 
the defendant, Chapman, was appointed guardian of the minor 
heirs of Edward N. Clough, and as such guardian came into the 
possession of the property, and from then until now his title as 
guardian has never been disputed, nor his possession disturbed. 
He has also made a final settlement of his accounts as guardian, 
and, we think, under these circumstances, it is but reasonable to. 
suppose that the estate of Edward N. Clough has been fully ad- 
ministered, and that Chapman is rightfully in possession of the 
property as guardian. As he is before the court, as well as 
James M. Clough, no injury can be done any one by proceeding 
to a final decree. Justice has been done between the parties, 
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and no injury can result to any one else from the decree. I 
therefore think it ought not to be reversed because the defendant, 
Chapman, is styled in the bill administrator of Edward N. Clough, 
instead of guardian of James M. Clough. 

Let the decree be affirmed. 


HATTON vs. WIER. 


1. A Joint Resolution of the General Assembly of the State, by which 
a married woman is authorized “to take, receive and hold, by gift, 
purchase or inheritance, any property, real or personal, free from 
the molestation, hindrance or authority of her husband, and free 
from any liability to pay his debts or contracts, and the same to dis- 
pose of, by will, gift or sale, in the same manner as if she were a 
Seme sole,” does not subject her to be sued at law, upon any contract 
entered into for the purchase of property. 

2. It seems that the remedy of her creditor is by bill in equity, to sub- 
ject her separate estate to the payment of his debt. 


Error to the Circuit Court of Pickens. 


J. L. Manrtry, for plaintiff in error. 

1. The plaintiff insists that the statute set out in the repli- 
cation does not make the plaintiff in error a free dealer; and 
being in derogation of common law and common right, must be 
strictly construed. 

2. That to reach the separate property of married women, 
resort must be had toa court in equity; that a suit at law 
cannot be maintained.—Vance v. Wells, 6 Ala. 737; 3 Ala. 
557; 9 Ala. 855; 1 Chitty, 476; 17 Ala. 802; 2 Saunders, 
P. & E. 570-72; 4 Por. 48. 

3. That it was error to give judgment on overruling the de- 
murrer, whilst there was an issue in the record undisposed of.— 
Thomas v. Brown, 1 Stewart, 412. 


Huntineton, contra. 


DARGAN, C. J.—This suit is brought on a note executed 
Lf 


by the defendant, and payable to the plaintiff, dated the 17th of 
March, 1847, and due the first of January, 1848. 
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The defendant pleaded her coverture at the time the note was 
made in bar. The plaintiff replied the following joint resolution, 
passed by the General Assembly of the State of Alabama, on 
the 13th of December, 1845, “That it shall be lawful for Lucy 
Hatton of the county of Pickens, wife of John L. Hatton, to 
take, receive and hold, by gift, purchase, or inheritance, any 
property either real or personal, free from the molestation, hin- 
(trance or authority, and free from any liability to pay the debts 
or contracts of her husband, the said John L. Hatton, andthe 
same to dispose of by will, gift or sale, in the same manner as 
if she were a feme sole.” The replication also averred, that the 
note sued on was given by the defendant in the purchase of pro- 
perty from the plaintiff, since the passage of the above recited 
uct. To this replication there was a demurrer, which was 
overruled, and this is the only assignment of error that we deem 
worthy of notice. 

By marriage, the legal existance of the wife is incorporated 
into that of the husband, and they are said to be one person in 
law.——Black. Com. vol. 1, 442. She can do no act, and enter 
into no contract, that will bind her ; consequently, if she gives a 
promissory note, or becomes a party toa bill of exchange, it can- 
not create a personal obligation upon her at law to pay.— 
Vance v. Wells, 6 Ala. 737. 

This principle of the common law is not denied: But it is 
contended that the act of the Legislature, passed in the form of 
« joint resolution, whereby the defendant was authorized to ac- 
quire and hold property as a feme sole, either by gift, purchase 
or inheritance, subjects her to be sued at law, upon any con- 
tract entered into for the purchase of property. But we think 
such a construction of the act would be far beyond the intention 
of the Legislatuse. The defendant was only authorized to ac- 
quire, hold and dispese of property as a feme sole, not to cre- 
ate legal liabilities by contracts, upon which she could be sued 
at law. The remedy of the plaintiff is by bill in equity, to sub- 
ject the separate estate of the defendant, if any she has, to the 
payment of his debt. But he cannot under the authority of 
this act maintain a suit at law against her upon the note. The 
court erred in overruling the demurrer, and the judgment must 
be reversed, and the cause remanded. 
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1. The act of 1848 (Pamphlet Acts, p. 95,) repeals the Act of 1845, 
(Pamphlet Acts, p. 62,) in reference to motions against officers for 
failing to return executions, and three days notice of the motion 
must now be given before judgment can be rendered against the 
officers for such default. 

2. The act of 1848 atithorizes a judgment against an officer for failing 
to return an execution, of only twenty per cent. on the amouyt of 
the execution. 


Error to the Circuit Court of Dallas. Tried before the Hon. 
Nathan Cook. 


Motion against a sheriff for failing to return an execution. 
Grszons, for plaintiff in error. 
PrcuEs, contra. 


DARGAN, C. J.—The proceedings in this case were con- 
ducted in conformity to the act of the 27th of January, 1845, 
without notice to the sheriff, or any of his securities, and the 
judgment is for the entire amount of the execution, which the 
sheriff failed to return. The judgment cannot be sustained, for 
by the act of the 3rd of March, 1848, the sheriffis entitled to 
three days notice of a motion against him for failing to return 
an execution.—See pamphlet acts of 1848, p. 95. In this case 
no notice was given to him, or to his securities, but on the call 
of the execution docket, on the first day of the term, it was sug- 
gested to the court, that the motion would be made, and the mo- 
tion was then entered on the motion docket, and set for trial. 
The act of 1848 repeals the act of 1845, in reference to motions 
against officers for failing to return executions, and they must 
now have three days notice of the motion before judgment can 
be rendered against them for such default. 

The judgment is also erroneous in amount. The act of 1848 
allows a recovery only of twenty per cent. upon the amount of 
the execution which the sheriff failed to return. 

Let the judgment be reversed. 














ALABAMA. 





LOWREMORE vs. BERRY. 


1. Jn action of trover for the conversion of a promissory note, the 
plaintiff may recover upon proof of his previous possession of the 
note, notwithstanding the legal title to it, aud the right to sue for the 
money due thereby, are shown to be in another person. If the de- 
fendant would protect himself by showing an outstanding title in 
another, he must connect himself with it, by showing that he acted 
under the authority of the real owner. 

. Trover will not lie for the conversion of a promissory note, after it 
has been paid, or legally discharged in any manner. 

3. But if the uote has not been paid, or legally discharged, trover 

will lie for its conversion, although the word, “ paid,” has been writ- 
ten across the face of it by mistake, or by one without authority. 


Error to the Circuit Court of Fayette. Tried before the 
Hon. Samuel Chapman. 


rt 


Tis was an action of trover brought by the plaintiff against 
the defendant, to recover the value of a promissory note. On 
the trial it was proved that the note was made by E. A. Mont- 
gomery, payable to John Newton or order. It also appeared 
that this note was delivered to one, who was examined as a wit- 
ness, to be collected, and the money to be applied to the pay- 
ment of a judgment in favor of the witness against the plain- 
tiff. ‘The witness failed to collect the money, and having an 
execution against the plaintiff, he gave the note to a constable, 
who levied the’execution upon it as the property of the plaintiff, 
and sold it. The defendant purchased it at the constable’s sale, 
and offered to give it up to the plaintiff, if he would pay 
him the amount which he had given for it at the sale. Upon this 
evidence, the court instructed the jury that the plaintiff could 
not recover. 


Coeern, for plaintiff. 


Peck, contra. 


DARGAN, C. J.—It is admitted by the counsel for the de- 
fendant, that the note was not subject to levy and sale, and that 
the defendant obtained no title to it by his purchase. But it is 
contended, that as the note was not endorsed by the payee, the 
legal title is still in him; consequently that the plaintiff cannot 
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recover, because he failed to show any legal title to the note. If 

the action had been founded on the note, this objection would 

have been fatal to the plaintiff’s right to recover. Butit is not. 

The gist of the action is the wrongful conversion, and we think 
; the principle is well settled, that possession alone is sufficient 
evidence of title to enable the plaintiff to recover in an action of 
trover, against a wrong doer, although the title to the chattel 
may not be in the plaintiff, but in another; and if the defendant 
would protect himself by showing an outstanding title in anoth- 
er, he must connect himself with it, by showing that he acted 
under the authority of him who was in fact the owner. In the 
case of Joyce v. Dozier, 8 Por. 303, it was held that the mere 
prior possession was sufficient to sustain the action of detinue 
against a trespasser, and that he could not defend himself by 
showing an outstanding title in another, without in some manner 
connecting himself with such title. To the same effect is the 
case of Duncan vy. Spear, 11 Wend. 54. We think the princi- 
ple recognized by these cases is decisive to show that the plain- 
tiff might have recovered, if he had satisfied the jury of his pre- 
vious possession of the note, notwithstanding the legal title to 
the note, and the right to sue for the money due’ thereby, were 
shown to be in the payee. 

It may, however, be contended that the note was paid, as the 
word “‘ paid”? was written across the face of it, and that there- 
fore the action cannot be maintained. If the note in truth was 
paid before the conversion, or in any manner legally discharged, 
then we admit that trover will not lie to recover the value of it, 
for in fact it would have no value; but if the word “paid” was 
written across the face of the note by mistake, or by one with- 
out authority, this would not discharge the maker from his obli- 
gation to pay, and consequently, trover would lie for its conver- 
sion; and we think the circumstances of this case were such as 
required the question of payment to have been left to the jury 
to determine. 

The court erred in the instructions given to the jury, and the 
judgment must be reversed, and the cause remanded. 
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1. The title of one who claims under a purchase at a sheriff's sale, 
mide by virtue of a “ venditiont exponas” from the Circuit Court, cau- 
not be collaterally impeached, on account of irregularities in the 
proceedings upon which ihe order of the Cireuit Court is founded. 

2. An order of sale made by the Circuit Court, which recites the issu- 
ance of au execution by a justice of the peace of the county in 
which the lands Jie, and its levy by a constable of that county, and 
also states the numbers of the land, is sufficient, although it does 
not desiguate by name the county or the district in which the lands 
lie. 


Error to the Cireuit Court of Benton. Tried before the 
Hon. L. P. Walker. 


Tuts was an action of trespass to try titles to certain lands, 
instituted by the plaintiff against the defendant in error. The 
defendant claimed under a sheriff’s sale. 


Rice & Moreay, for plaintiff in error: 

1. An order of the Circuit Court to sell land levied on by a 
constable under an execution issued by a justice of the peace, is 
not a final judgment, nor in the nature of such judgment. It is 
at most only a confirmation of the levy. It cannot add to the 
levy any matter which is not shown in the levy, but which the 
statute makes essential to the validity of the levy. A mere con- 
firmation of a void levy cannot impart vitality to such levy.— 
White v. Shannon, 3 Ala. 286. 

2. A sale of land by a sheriff under such order of a Circuit 
Court, is essentially different from a sale of land by a sheriff by 
virtue of process issued under the judgment of a court of record. 
The former is the mere execution of a power, (conferred by the 
statute only in certain cases,) the validity of which depends on 
an act in pais; the latter is a judicial sale. 

3. The levy of the constable in this case is void. To make 
it valid, it was necessary that it should affirmatively appear in 
the proceedings, that the state of facts existed, upon the exist- 
ence of which alone the statute authorized him tolevy. No pre- 
sumption can be indulged in this class of cases.—Pope v. Hea- 
den, 5 Ala. 433; 1 Cowper, 111—see cases cited on brief in 
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Commissioners’ Court v. Sabra Thompson, in Supreme Court. 
Notice of the levy, either actual or constructive, was essential. 
McCurry vy. Hooper, 12 Ala. 823; Commissioners’ Court v. Sa- 
bra ‘Thompson. 

4. The levy being void, the order of court and sale are also 
void—for the Circuit Court has jurisdiction or authority to order 
a sale only on this condition—“ if it shall appear that the pro- 
ceedings are regular.””"—Clay’s Dig. It cannot acquire jurisdic- 
tion by saying the proceedings did appear regular, when in truth 
they did not appear regular. 

Motion to set aside a void sale is not proper.—Mahone vy. 
Nuckolls, 15 Ala. 212. 

The orders of sale made by the Cireuit Court of Benton 
county are void on their face,—because they do not show that 
the land levied on was in Benton county, nor mention the land 
district in which it was situated, nor give any description which 
would enable any court to pronounce that the land did lie in 
Benton county. Nor do they show that notice of the levy was 
given as required; and there is no authority to the sheriff to 
sell.—See cases above cited—see also, cases cited for defendant 
in error, in the case of Pollard vy. Doe ex dem. Cocke, at this 
term. 


J. B. Martin, contra: 

The order of sale by the Cireuit Court, (though irregular,) 
cannot be collaterally impeached. If there be such irregulari- 
ties, either int he judgment, ven. ex., or in the proceedings of the 
sheriff under them, they can only be taken advantage of in a di- 
rect proceeding to set aside the sale. 

Every reasonable intendment is to be made in favor of the 
judgment, and if notice to the defendant be necessary, or if it 
was necessary to show a want of sufficient personal property, it 
must be presumed in this collateral suit that these things were 
proved.—Clay’s Dig. 207, § 31; Lessee of Glover’s Heirs y. 
Ruffin, 6 Ohio, 255; Buckingham v. G. Alexa. Society, 2 ib. 454; 
Ward v. Saunders, 6 Ired. 382; Burks v. Elliot, 4 ib. 355; 
Smith v. Houston, 16 Ala. 111; Love v. Powell, 5ib. 58; Cock- 
erell vy. Wynn, 12 S. & M. 123. 

There is a clear distinction between a sale by the sheriff, whose 
authority for selling is the execution, and who need only look to 
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it, so far as his own justification or the title of the purchaser is 
concerned, and a sale by a tax-collector, whose entire authority 
is based upon the statute, and which therefore must be strictly 
pursued.—President & Select Men of Natchez v. Minor, 10 S. 
& M. 246. 

It cannot be successfully maintained that the orders of the 
Circuit Court were void. The Circuit Court certainly had ju- 
risdiction of the subject matter. The granting of an order of sale 
is an ex parte proceeding, intended to perpetuate the evidence of 
the justice’s judgment for the protection of the purchaser. If 
there be any irregularity in the proceeding, the defendant in 
execution is not without his remedy.—White & Bingham v. 
Shannon, 3 Ala. 286. 


PARSONS, J.—The land was sold by the sheriff in 1839, 
under orders of the Circuit Court of Benton, made upon the re- 
turns of a constable on three executions issued by a justice of 
the peace. Luckey was a defendant among others, in each of 
the executions, and the legal title to the land was in him. The 
defendant claims by a regular chain of conveyances from the 
purchasers at the sale. ‘I'he executions from the justice and the 
levy by the constable are recited in the orders, and the order 
states that the proceedings were regular. 

The executions were read in evidence on the trial, and the 
constable’s return was, “‘ Levied the within on the N. E. } of the 
N. E. } of section 21, township 15, range 11 E., in the Coosa 
land district, as the property of Catherine Weir and J. P. Luckey; 
pointed out by the plaintiff,—16th Dec. 1838.” 

The act of 1818 (Clay’s Dig. 207, § 31,) provides that when 
necessary for want of personal property to levy such executions 
on land, the officer levying the execution is to return it to the 
next Circuit Court of his county, and the court, on motion of 
the plaintiff, “‘and it appearing by an exhibition of the proceed- 
ings before the justice, that the same have been regular,’’ is to 
order a sale of the land, or whatever part thereof may be neces- 
sary to satisfy the execution. The plaintiff’s counsel contend 
that the defendant’s title is bad, because it does not appear that 
there was a want of personal property, or that the defendant 
was notified of the levy. 

But he attacks the title collaterally, which cannot be done up- 
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on the ground of any such irregularities—Ware v. Bradford, 2 
Ala. 676; Love & Williams v. Powell, 5 ib. 58. 

It is contended that the orders are void, because they do not 
show that the land was in Benton county, or mention the land 
district. But they recited an execution issued by a justice of 
Benton and levied by a constable of Benton, and then state the 
numbers of the land. This we think was sufficient. 

If the defendants in execution were injured by the irregular- 
ities, they had a direct remedy, and upon that they must rely. 

The judgment is affirmed. 


’ 


HARRELL vs. WHITMAN. 


1. An issue tendered by the plaintiff in an attachment suit, contesting 
the answer of a garnishee, which avers “that the said garnishee is 
indebted to the said defendant in attachment, and was at the time 
of the service of the garnishment,” is sufficient. 

2. The plaintiff in attachment can only subject, by process of garnish- 
ment, such debts as the defendant might recover by suit at law in 
his own name. 


Error to the County Court of Lowndes. 


I. F. Stone, for plaintiff in error : 

1. The proceeding by garnishment in point of law, is the in- 
stitution of a suit, and is governed by the same general rules of 
law applicable to other suits. —S. & E. Travis v. Tartt, 8 Ala. 
574. Itisalegal and not an equitable proceeding.—Thomas v. 
Hopper, 5 Ala. 442. 

2. The attaching creditor is merely substituted to the legal 
rights of his debtor, and can only recover against the garnishee, 
where the debtor himself could recover; see the authorities above 
cited. 

3. If Powers had brought suit against the garnishee, would 
the note as set out in the bill of exceptions have been admitted 
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as evidence for him? It certainly would not, and this point has 
been expressly decided in Taylor v. Acre, 8 Ala. 491. 

4. The note as set out in the bill of exceptions was not admis- 
sible, as contended for by the defendant in error in his petition 
for a re-hearing. And if testimony which is inadmissible and im- 
proper, is permitted by the court to go to the jury, the appellate 
court will not presume the proof of circumstances, (not appear- 
ing in the bill of exceptions) which would render such testimony 
legal.—Smith vy. Maxwell, 1 Por. 221. 

5. If the bill of exceptions states enough to put the court in 
error, then the court should insert what is necessary to put it- 
self right, if the circumstances will admit, and if it fails to do 
so, no presumption can be indulged by the appellate court, to 
sustain its judgment.—17 Ala. 415. 

The bill of exceptions is explicit in stating, that the handwrit- 
ing of the garnishee to the note was proved, and that it proved 
to have been in the possession of Powers, before the commence- 
ment of the suit. Can it then be possible that the judge would 
sign a bill of exceptions, which omitted as important testimony 
as an indorsement of the note or a direct promise to pay the 
same to Powers, (the defendant in attachment.) If he would, 
this court will not aid him with the presumption, that such in- 
dorsement or promise to pay was in evidence.—Sce the case of 
Smith v. Maxwell, 1 Por. 221, above cited. 


Stone & JupGe, contra: 

1. On the subject of the issue, the authorities relied on are in 
cases where defendant in execution contests the answer.—Graves 
v. Cooper, 8 Ala. 811.—Twelves v. Ladono, 15 Ala. 732. 
When plaintiff in execution contests, no formal issue is requir- 
ed, other than the statutory oath.—Thompson vy. Allen, 4S. & 
P. 184; Marston v. Carr, 16 Ala. 325. 

2. The general principle is admitted, that only legal demands 
can be condemned in garnishment proceedings. But what arc 
equitable demands in this connection? Surely, those which can 
only be enforced in a Court of Chancery. This demand is pure- 
ly legal, and cannot be enforced in chancery.—Hammond v. 
Messenger, 9 Sim. 327. It is true, Powers had not the tech- 
nical legal right to sue in his own name; but still, it was a 
purely legal demand. This court has frequently held, that 
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garnishment is a remedial proceeding, and it should be liberally 
expounded. Demands which are not such as the defendant can 
sue in his own name, have been frequently subjected in garnish- 
ment proceedings.—Lucas & Brooks v. Goodwin, 6 Ala. 831 ; 
Marston v. Carr, 16 Ala. 325. 

8. Our statute, (Dig. 63, §§ 39-40,) clearly shows that gar- 
nishment is not intended to be technical in the character of de- 
mands it operates on, and the decisions, supra, give a liberal 
construction to all the remedial provisions. 

4. If this court hold that demands of this nature cannot be 
reached by garnishment, then judgment debtors can always 
place their effects beyond the reach of the law, by investing 
them in notes not endorsed, or by taking notes payable to third 
persons. Itis not an answer to this, that chancery can afford relief. 
A large majority of the cases are too small to get into chancery. 

5. The affirmance of this case can not let in all classes of 
equitable demands. Only the one class of cases in which the 
defendant has not the technical legal right to sue in his own 
name, can come in. 

6. The court cannot, in this case, presume that all the evi- 
dence given in the court below is embodied in the bill of excep- 
tions. On the contrary, the court is bound to presume that 
other and sufficient evidence was given to justify the verdict. 
The note was clearly admissible as one link in the chain of evi- 
dence; and this court cannot know that there was not other 
proof, showing that Powers could have sued on the note in his 
own name, such as the endorsement of the note to Powers, or 
a promise by Harrell to pay Powers the money. The objection 
made was to the admissibility of the note. It should have been 
received, and after the testimony was closed, if the plaintiff's 
case was not made out, then the garnishee should have moved 
the court to exclude the evidence, or asked a charge upon its 
sufficiency.—McNeill v. Reynolds, 9 Ala. 313; Palmer v. Se- 
verance, ib. 751; Abney v. Kingsland, 10 Ala. 355. (The 
court is asked to look into the petition for a re-hearing, where 
there is an elaboration of this last point.) 


PARSONS, J.—James K. Whitman issued an attachment 
against John Powers, and summoned German B. Harrell as a 
garnishee, who we infer from the record, denied any indebted- 
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ness to Powers, the defendant in attachment. The plaintiff con- 
tested the answer of the garnishee, and tendered the following 
issue: ‘and the said plaintiff by his attorney comes and says, that 
the garnishee within named, is indebted to the defendant, John 
Powers, and was at the time of the service of the garnishment.” 
The garnishee moved the court to reject the issue thus tendered, 
and to compel thé plaintiff to file a statement or allegation of 
the indebtedness from him to the defendant. This motion the 
court overruled. To show the indebtedness of the garnishee, 
the plaintiff proved his hand writing to a note, dated the 24th 
of November, 1836, due on the first day of February next there- 
after, payable to Nathan Meek or order, for eighteen hundred 
dollars, and also proved that Powers was in possession of the 
note at the time the suit was commenced. The plaintiff then 
offered to read the note to the jury as evidence. ‘The garnishee 
objected, but the court overruled the objection, and the note was 
read. _We think the issue tendered by the plaintiff in attach- 
ment was sufficient. To require a plaintiff to file a declaration 
against the garnishee, setting out his indebtedness with legal 
precision and accuracy, might often defeat the ends of justice, 
as it cannot be supposed that he is always in possession of the 
evidence of the indebtedness, or able to describe it with the usual 
accuracy required in a declaration. If we were to hold that the 
allegation of the indebtedness was insufficient, we should be re- 
quired to.go the full length, that the plaintiff in tendering an 
issue to a garnishee who had denied his indebtedness, must aver 
the facts correctly, out of which the indebtedness arises. This 
he might be unable to do, as he has not the power to compel the 
defendant in the attachment to furnish him with the evidence, 
or to inform him of the facts, out of which the indebtedness 
grows. In the case of Thompson v. Allen, 4 Stewart & Porter, 
184, it is said that in trying the indebtedness of a garnishee, no 
formal issue is required, further than an averment by the plaintiff, 
that he is indebted, and a denial thereof by the garnishee. There 
was no error in refusing to reject the issue tendered by the plaintiff. 

2nd. We consider it settled by the previous decisions of this 
court, that the process of garnishment must be considered as a 
legal and not as an equitable proceeding, consequently, the de- 
fendant’s rights to the fund or property sought to be condemned, 
_ maust be legal as contradistinguished from equitable.—Represen- 
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tatives of Thomas v. Hopper, 5 Ala. 442. In the case of Travis 
v. Tartt, 8 Ala. 574, it was said that the proceeding by gar- 
nishment is the institution of a suit, in which the creditor is per- 
mittc to proceed against the debtor of his debtor, and therefore 
it would seem to be governed by the general rules, applicable to 
other suits. Again, in the case of Walker v. McGehee, 11 Ala. 
273, it was said by the judge delivering the opinion, (although 
the point was not expressly decided) that ‘our statutes when they 
speak of indebtedness to the defendant in attachment or judg- 
ment, refer to such indebtedness as would enable the debtor 
himself to maintain debt or indebitatus assumpsit.”’ Indeed, if we 
ever depart from the plain rule, that the attachment and gar- 
nishment can operate only on the legal rights of the defendant, 
there will be no stopping point, and we must go the full length, 
that tle equitable rights of the defendant may be attached by 
garnishment in a suit at law, and thus a court of law will be- 
come invested with cognizance of equitable rights, and therefore 
bound to ascertain and condemn them, however difficult the task 
may be, or however incompetent the powers of the court for this 
purpose. It is bettcr to hold to the plain and settled rule, that 
the creditor can condemn by process of garnishment only such 
rights of his debtor, as the debtor could recover by action at law 
in his own name, that is, his legal rights as distinguished from 
equitable. As the plaintiff in the attachment can only subject by 
process of garnishment, such debts of his debtor as he could re- 
cover in his own naiu2, it follows that the court erred in not ex- 
cluding from the jury the note of Harrell to Meek. It did not 
appear that it was endorsed, nor was there any proof that Har- 
rell liad ever promised Powers, the defendant in the attachment, 
that le would pay Lim the money due thereon. In the absence 
of such proof, no suit could be maintained by Powers on the note 
in his own name.—!xylor v. Acre, 8 Ala. 491. For this error, 
the judgment must ic reversed, and the cause remanded. 

In reference to the question of the admissibility of the admis- 
sions made by Powers, we think it unnecessary to examine it, for 
the garnishee will scarcely insist on introducing them on another 
trial, aor is it proba!)le that the plaintiff would object to them if 
offered, as they miglit tend to prove a promise on the part of the 
garnishee to pay the debt to Powers. 

Judgment reversed, and the cause remanded. 
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Note.—On a re-hearing of this cause, the following opinion 
was delivered : 

Per curiam. We have fully examined the cases to which we 
have been referred by the counsel for the defendant in error, and 
feel satisfied that the opinion heretofore rendered in this case 
asserts the law correctly. And our subsequent examination and 
reflection have the more confirmed us in the views then expressed, 
that the process of garnishment, being a legal proceeding, only 
entitles the plaintiff in the garnishment to a condemnation of such 
indebtedness on the part of the garnishee to the defendant in the 
attachment, as could be recovered by debt or indebitatus as- 
sumpsit in the name of the latter. Such seem to have been the 
views of our predecessors in Walke v. McGehee, 11 Ala. 273, 
and which is substantially followed in McGehee vy. Walke, 15 
Ala. 183. 

The case of Peck & Clarke v. Lewis & Wallace at the pre- 
sent term shows, that the legal presumption arising upon the 
face of the note, notwithstanding it was shown to have been in 
possession of Powers, the defendant in the attachment, was that 
it evidenced a debt due to Meek, the payee, and not to Powers. 
It was then prima facie irrelevant, and the court should have 
excluded it, unless offered in connection with other proof, show- 
ing its relevancy, or at least with a proposal to make such addi- 
tional proof. The bill of exceptions showing that it was prima 
facie irrelevant and inadmissible, if there was any reason shown 
why it should have been admitted, the party at whose instance 
the proof was received should have set it out; for where the 
court is put in error by the bill of exceptions, it is the duty of 
the court to set itself right, if the facts justify it, and if this be 
not done, we can indulge no presumption that facts were shown 
which would have cured the error.—Smith v. Maxwell, 1 S. & 
P. 221; Davis v. The State, 17 Ala. 415. 
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WILLIS & CO. vs. THE PLANTERS’ & MERCHANTS’ 
BANK OF MOBILE. 


1. In a trial of the right of property to certain slaves, which had been 
levied on under execution, and to which a claim had been interposed, 
if the jury assess the aggregate value of the slaves, instead of the 
separate value of each, that portion of their verdict is without legal 
warrant and wholly nugatory, and must be treated as surplusage. 
But the judgment will not be reversed on account of such defect, if 
the verdict is in other respects formal, and sufficient to authorize the 
judgment rendered upon it. 

2. An order setting aside a judgment and granting a new trial, “upon 
the payment of all costs,” does not vacate the judgment; and if the 
costs are not paid, a subsequent judgment, “that the order is there- 
fore discharged and the plaintiff permitted to proceed upon the pre- 
vious judgment as if no such order had been made,” merely gives 
the previous judgment its full effect. 


Error to the Circuit Court of Lowndes. Tried before the 
Hon. Nathan Cook. 


Tus was a trial of the right of property in certain slaves 
which had been levied on under an execution in favor of the P. 
& M. Bank of Mobile, and claimed by the plaintiffs in error. 
The jury found a verdict in favor of the Bank, and assessed the 
aggregate value of the slaves. ‘The plaintiff in error made a 
motion to set aside the judgment and for a new trial, upon which 
an order was made, “‘that said motion be granted upon the pay- 
ment of all costs which have accrued in said cause from the com- 
mencement up to this day.”? A subsequent judgment was ren- 
dered which recites that the claimants had not complied with the 
order made at the last term of the court, and that said motion is 
therefore discharged, and said plaintiff permitted to proceed upon 
the judgment obtained at the last term of the court, as if no such 
order had been made. 


Srone & Jupee, for the plaintiff in error : 

1. The value of each slave should have been separately as- 
sessed by the jury. The statute makes it the imperative duty 
of the jury to do it.—Clay’s Dig. 213, § 64. The action of 
detinue in this respect is analogous; and in detinue it is an in- 
dispensable requisite.—Bell vy. Pharr et al., 7 Ala. 807; Haynes 
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v. Crutchfield, ib. 189. Tis true this court has decided, that 
the omission of the jury to discharge this duty is not an crror 
of which the claimant can complain.—Hardy et al. v. Gascoignes, 
6 Port. 447; Phelan v. Fancher, 5 Ala. 449. And it has also 
decided that it is not an error of which the plaintiff in execution 
can complain.—Burnet, Wilroy & Co. v. Maxey, 9 Port. 410. 
If these decisions are adhered to, it is respectfully submitted, 
that an imperative statute of the State will have been repealed 
by this court. The reason given why the claimant cannot com- 
plain of such an omission is, that he is thereby placed in a better 
position. This reason is unsound. If no value is assessed, the 
claimant is placed in a worse condition ; for if the property dies 
or is destroyed before the trial, no value being assessed, a suit 
at common law, and recovery upon the claim bond, would be a 
matter of course; and thus it would take two suits to determine 
what the statute intended should be cheaply and expeditiously 
determined by one.—See Garnett, adm’r, v. Roper, 10 Ala. 842. 

2. But upon this point, this case is unlike any other which has 
ever yet been before this court. The jury did assess the value, 
but the aggregate value of all the slaves, instead of the value of 
each separately. The jury having undertaken to assess the 
value, should have done it correctly. A portion of the slaves 
may be dead, so that all cannot be delivered up; and if all are 
not delivered, the bond will be forfeited ; and if the bond is for- 
feited, execution must issue “‘ for the value of the property as 
assessed by the jury.”’—Dig. 213, § 64. Claimant then must 
deliver all or none, when the statute secures to him the right to 
deliver all, “‘or any part thereof.”? Thus, the court will per- 
ceive, that if the assessment of no value would not be an injury, 
yet the erroneous assessment of value made is an injury. 

8. The error last assigned is fatal to the cause and must re- 
verse it. The payment of the costs was not made a condition 
precedent to the granting of the new trial. The words, “‘ upon 
the payment of the costs,”” had no other effect than to impose 
upon the claimants an obligation to pay the costs, which might 
have been enforced by attachment, or the issuance of an execu- 
tion.””—Dana v. Gill, 5 J. J. Mar. 242; Johnson v. Taylor, 3 
S. & M. 92; Supplement U. S. Dig. vol. 2, p. 432, §67. The 
new trial having been awarded at one term, the court at a sub- 
sequent term had no power to set aside the order granting it. 
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On the error last assigned, the cases of Dana v. Gill, 5 J. J. 
Mar. 242, and Johnson v. Taylor, 3 S. & M., are in point and 


decisive. 


SaFFoLpD, contra: 

1. As to the assignment, that the separate value of each piece 
of property, or each slave, should have been assessed by the 
jury, the Supreme Court have already decided that point.—Har- 
dy et als. v. Gascoignes & Holly, 6 Port. 447; Burnet et als. v. 
Maxey, 9 Port. 410; Lee v. Bryan, 3 Ala. 278. The separate 
value of each slave was proper for the benefit of plaintiff in exe- 
cution, but it was for the benefit of defendant that no separate 
value should be assessed. The truth was, the plaintiffs did not 
care to have the separate value assessed, as the judgment for 
cost and the 10 per cent. damages was all they wanted. The 
balance had been made out of other persons, parties to the exe- 
cution. 

2. As to the assignment of error, that the cause should have 
been tried de novo, without the condition on which a new trial 
was granted being complied with, such a construction of the order 
would have amounted to a permission for a new trial without any 
terms at all. The claimants were non-residents. They had 
already at the previous term failed to pay up the cost within 
four months, imposed as a condition precedent to their litigating 
the claim, which was all-important if their claim was bona fide. 
They fail to pay the cost, and a judgment goes against them at 
the next term, and a new trial is ordered on condition that they 
pay up all thecost. They take till the next term to pay the cost, 
the term arrives, the cost is not paid, and the court makes ano- 
ther order permitting plaintiffs in execution to proceed on their 
judgment. What other course could have been pursued to give 
effect to the orders of the court? The cost should have been 
paid instanter. The Circuit Court certainly had a right to con- 
strue its own previous order and to determine what it meant by 
it.—See Stephenson et al. v. Mansony, 4 Ala. 317. There the 
order was, ‘the plaintiff is hereby required to remit the one 
thousand dollars damages assessed by the jury, or a new trial is 
granted by the court on the payment of all cost.’’ The cost was 
paid in a month after the order was made, and the new trial was 
the consequence.—See also, Reese v. Billing, 9 Ala. 265. So 
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in the case now before the court, the order granting a new trial 
on the payment of all the cost operated as a continuance of the 
case just as it was when the order was made, until the court 
should decide by a definitive order the situation of the case; es- 
pecially if the cost was not paid. At the next term of the court, 
the cost not having been paid, the court made the definitive or- 
der that the plaintiffs were permitted to proceed. The previous 
order was vacated. This action of the court was also its own inter- 
pretation of the previous order, and that was, that claimant should 
pay the cost without execution. The idea that an execution should 
have been issued, cannot be sustained. ‘There was no judgment 
for cost alone ; the order had not the effect of an execution. Even 
if an execution could have been issued, plaintiffs were not bound 
to rely upon that. It would not reach them in Virginia, and 
they might also be insolvent. The court intended to place the 
plaintiffs on safe ground as to the cost. The order cannot be 
construed to mean anything but the payment of cost as a condi- 
tion precedent.—4 Ch. Gen. Pr. 88—see Edwards & Lewis, 
decided June Term, 1850. At least, it can bear that construc- 
tion, and the presumption of the Supreme Court will be in favor 
of the judgment below. 

8. This order of the court discharging a former order, is not 
a subject for revision in this court. It was no judgment of the 
court, but merely a discretionary order which it had a right to 
set aside, if the claimants did not comply with the conditions.— 
See Stephenson v. Mansony, 4 Ala. 317. 


CHILTON, J.—The first objection insisted on is, that the 
jury found the aggregate value of the slaves, instead of the sep- 
arate value of each slave, as the statute requires. It is well 
settled, that if they had assessed no value, this would not have 
constituted an error of which the claimants could have availed 
themselves.—Hardy et al. v. Gascoignes & Holly, 6 Port. 447; 
Burnett, Wilroy & Co. v. Maxey, 9 ib. 410. That the jury 
have assessed the value in a manner not recognized by the sta- 
tute, cannot place the plaintiff in execution in a worse condition 
than if they had assessed no value, and the most that can be 
said of this portion of their verdict is, that it was without any le- 
gal warrant, and wholly nugatory, and would not justify the 
court in basing any subsequent proceeding upon that portion of 
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it which must be treated as surplusage. In other respects it is 
quite formal, and fully authorizes the judgment which was ren- 
dered.—See Lee v. Bryan, 3 Ala. 278. 

2. The only remaining question is, must we regard the order 
setting aside the judgment and granting a new trial “ upon the 
payment of all the cost which had accrued in said cause” from 
the commencement up to the day the order was made, as vacat- 
ing the judgment absolutely or conditionally. 

The cases cited by the counsel for the plaintiff in error cer- 
tainly sustain his view, that the language here employed, “ upon 
the payment of the cost,’’ has no other effect than to impose on 
the claimants an obligation to pay the cost, which might have 
been enforced by attachment or execution. But we think that 
the previous decisions of this court would not justify us in placing 
this construction upon the language, nor do we regard it a cor- 
rect exposition of the language of the order. The granting of a 
new trial upon the payment of all cost, is manifestly to make the 
grant conditional, or dependent upon the payment. 

In Stephenson et al. v. Mansony, 4 Ala. 317, it was held that 
the court trying the cause may annex, as a condition on which a 
new trial is granted, that the party asking for it pay costs, or 
that it be granted unless the plaintiff remit damages. The 
court in that case ordered upon a motion for a new trial, that 
**the plaintiff is hereby required to remit the $1,000 damages 
assessed by the jury, or a new trial is granted by the court on 
the payment of all cost.’? The cost having been paid in vaca- 
tion, a short time after the adjournment of the court, at the 
second term thereafter the plaintiff moved to release the dama- 
ges and to strike the cause from the docket, but the court held that 
the cost was paid in due time, and the failure to enter the release 
by the plaintiff had the effect when coupled with such payment 
by the defendant, to re-instate the cause. So in Reese y. Bil- 
ling, 9 Ala. 265, an order was granted setting aside a nonsuit, 
“if the plaintiff pay the cost by the next term,’ &c. This 
court said, that by setting aside the nonsuit on the terms indi- 
cated, the cause was necessarily continued until the succeeding 
court should declare by a definitive order, whether the costs were 
paid, and the condition of the cause. As to the right to continue 
such motions, see Walker v. Hale, 16 Ala. 26. 

The effect of the subsequent judgment was merely to deter- 








146 ALABAMA. 
Strong et al. v. Gregory. 











mine that the condition upon which the new trial was awarded 
had not been complied with, and to disallow the motion, thereby 
giving to the judgment previously rendered its full effect. In 
our opinion, the court committed no error for which the plaintiff 
in error can complain, and the judgment is consequently affirmed. 





STRONG ef al. vs. GREGORY. 


1. In the construction of written instruments, the intention of the par- 
ties must govern, and to ascertain that intention, regard must be had 
to the nature of the instrument itself, the condition of the parties 
executing it, and the objects which they had in view. 

2. An ante-nuptial contract was entered into between awoman and 
her intended husband, by which it was agreed, that after the mar- 
riage had been solemnized, a certain portion of the slaves and other 
property, which the wife had in possession and in remainder, 
should be settled and secured by some good and sufficient convey- 
ance, upon a trustee for the use and behoof of the wife during the 
term of her natural life, with a provision in the settlement, that the 
property thus conveyed might be changed, sold and resold, or the 
whole trust annulled, whenever the husband and wife should joint- 
ly agree to doso. It was also thereby agreed, that the residue of the 
slaves which the wife had should be conveyed to the trustee for the 
use of the wife, until the husband should direct them to be sold, and 
when sold, the proceeds to be paid to the husband. Held, 1st, that 
it was the manifest intention of the parties, that the wife should take 
a separate estate in that portion of the property which was to be con- 
veyed to the trustee “for her use and benefit during the term of her 
natural life.” 

2. That the power given to the husband and wife, to annul the trust 

by their consent, does not subject the property to his debts. 

3. That the husband, during his wife’s life, does not take such an in- 

terest in the remainder, after the determination of her life estate, 
as is subject to levy and sale at law. 





Error to the Chancery Court of Butler. Tried before the 
Hon. J. W. Lesesne. 
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Tue bill shows that complainant, Susan Gregory, before her in- 
termarriage, was possessed of ninety-two slaves in the State of 
Georgia, and also of a quantity of stock, farming utensils, &c; _ 
also, to the remainder in several tracts of land, and other slaves 
in which Mary Ingram had an estate for life. That intending 
to intermarry with Ossian Gregory, her husband, they enter- 
ed into an agreement in writing, which described the slaves and 
other property, and recited that the marriage was shortly to be 
solemnized, and by which they covenanted and agreed in case 
the marriage should take place, by some good and sufficient con- 
veyance to settle and secure sixty-one of the slaves, of which 
the complainant was then possessed, and also the stock and pro- 
visions on hand, together with the property to which she was 
entitled in remainder, onone James A. Nesbit, to the use and 
behoof of the complainant during the term of her natural life. 
Said settlement, however, to contain a provision, that the pro- 
perty might be changed, sold and re-sold, or the whole trust 
annulled, whenever the said Ossian and the said complainant 
should jointly agree to do so, and as to the other slaves, of which 
the complainant was possessed, it was agreed that the said 
Ossian and Susan, his intended wife, would likewise settle and 
secure them to the said Nesbit for the use of the said complain- 
ant, until the said Ossian should direct them to be sold, and 
when sold, the proceeds were to be paid over to the said Ossian. 
It is further shown by the bill, that the said Ossian at the time 
of the marriage was insolvent and largely indebted, and that the 
object of the agreement was to give to the complainant a sepa- 
rate estate in all the property, except the slaves which were to 
be sold by the order of Ossian Gregory. 

The bill further alleges that the marriage was consummated, 
and the slaves sold, which were liable to be sold under the 
order of Ossian Gregory; and with the consent of Nesbit, the 
complainant and her husband removed to Alabama, and brought 
the sixty-one slaves with them, which were to be conveyed to 
Nesbit, for the use and behoof of complainant. It is further 
shown, that the creditors of Ossian Gregory sued him in Ala- 
bama, and obtained judgments, some of whom have levied exe- 
cutions on the slaves, and others are threatening to do it, and 
that the trustee had interposed his claim to the property levied 
on. The bill also states, that by mistake of the attorney, Mr. 
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Poe, who was employed to draw up the agreement, he omitted to 
use such words as would show clearly, that it was the intention 
of the parties to settle the property on the complainant for her 
sole and separate use, and prays a reformation of the agree- 
ment in this respect. An injunction is also prayed against the 
creditors of Ossian Gregory, who are made parties to the bill, 
and for general relief. 

The several answers of the creditors deny that there was any 
mistake in drawing up the agreement, and insist that the pro- 
perty is liable to the satisfaction of their debts. 


Warts & Exmorg, for the plaintiff. 
WiuiaMs, contra: 


DARGAN, C. J.—In the construction of instruments per- 
fect and complete within themselves, and which require no fur- 
ther act to be done to define and ascertain the rights of the par- 
ties, before we can exclude the marital rights of the husband, it 
must plainly and distinctly appear, that such was the intention 
of the grantor.—Lamb. v. Wragg & Stewart, 8 Por.; Dunn and 
Wife v. The Bank of Mobile, 2 Ala. 152; Oneal v. Teague, 
8 Ala. 345; Pollard v. Merrill & Exemir, 15 Ala. 169. The 
mere vesting of the legal title in a trustee for the use of a wo- 
man, whether sole or married, will not ordinarily have the effect 
of giving her a separate estate in the trust, free from the mari- 
tal rights of her husband. Thus in the case of Lamb v. Wragg 
& Stewart, supra, a father conveyed slaves to his son-in-law, 
in trust for his wife, (the daughter of the grantor,) and the 
question was, whether the wife took a separate estate in the 
slaves. This court held that she didnot. In the case of Lamb 
v. Milnes, 5 Vesey, jr., 521, the master of the rolls held that 
the marital rights of the husband were not excluded by vesting 
the legal title in a trustee, for the benefit of the wife.—See also. 
Kensington v. Dallard, 7 Con. Eng. Ch. 822.2 But as it is the 
intention of the parties executing the instrument that must gov- 
ern in determining whether a separate estate is executed in fa- 
vor of the wife, we must look to the nature of the instrument, 
and the condition of the parties executing it, in arriving at that 
intention; for no particular form of words is indispensably requi- 
site to create a separate estate in favor of a married woman,— 
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(Bright on Husband and Wife, vol. 2, 211; Stanton v. Hall, 
6 Con. Eng. Ch. 445;) and it is said that in construing instra- 
ments that are executory in their character, and which require 
some further act to be done to define and settle the rights of the 
parties, a court of equity will indulge in a wider range of inter- 
pretation for the purpose of arriving at the intention.—2 Story’s 
Equity, vol. 2, § 983. Yet it must be admitted, that it is the 
intention that must govern in determining whether a separate es- 
tate is given to a married woman or not, whether the agreement 
be complete or executory. 4 But it does not follow that the same 
words are to receive the same construction in every instrument, 
or rather, the same intention is not always evinced in every in- 
strument by the use of the same words. 2But we must look to 
the condition of the parties, the objects they had in view, and to 
the entire instrument itself, to arrive at a just and proper con- 
clusion as to their intentions, and when we are entirely convinc- 
ed from these sources what were the intentions of the parties, 
we must give effect to such intentions, notwithstanding the same 
words might be differently construed in other instruments) Thus 
it may be admitted, that if property be conveyed to a trustee for 
the use of a married woman, the marital rights of the husband 
will not be excluded, because it does not appear that such was 
the intention of the grantor. But in the case before us, all the 
property at the time of executing the agreement belonged to 
the complainant, who was then a single woman. She and her 
intended husband before the marriage stipulated, that after the 
marriage should have been solemnized, they would, by some good 
and sufficient conveyance, settle a part of the property ona 
trustee, for the use and behoof of the complainant, and another 
portion on the same trustee, for the benefit of the intended hus- 
band. Now I ask, who can doubt that it was the intention of 
the parties, that the intended wife should take an interest in that 
portion of the property to be settled on the trustee for her use? 
If such were not their intentions, and they intended the husband 
to take the whole, why settle one part on the trustee for the use 
of the intended husband, and another part for the use of the 
wife? Itis too plain I think, to admit of doubt, that it was the 
intention, that the wife should take an interest, and we can on- 
ly carry into effect this intention by giving her a separate estate. 
The language of the agreement is, that it (the property) should 
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be settled on the trustee “‘ to the use and behoof of the complain- 
ant,”’ and this settlement was to be executed by the husband 
and wife after their intermarriage. How can it be settled to 
her use and behoof, unless we give her a separate estate? This 
we must do, or we will allow her no interest or rights in the 
property whatever; and thus, the manifest intention of the 
parties will befrustrated. To be for ber use, it must be for her 
separate use. The parties have agreed before their marriage, 
to settle a portion of the wife’s property on a trustee after they 
should be married, for the use of the wife ; this can only be done 
by giving her a separate estate in the property, and this we must 
do, or we should hold the agreement to be nugatory, and by con- 
struction destroy it, instead of carrying into effect. 

This view renders it unnecessary to examine whether or not 
there was a mistake or an omission in drawing up the agree- 
ment; for as it stands, we are bound to hold, that it gives her a 
separate estate in that portion of the property, which she and 
her intended husband agreed should be settled on James A. 
Nesbit for her use and behoof. 

2. But it is contended that the power given to the husband 
and wife by their joint consent to annul the trust, vests the en- 
tire property in the husband. To this argument we cannot as- 
sent. It is true, that if the husband had the power of disposition 
of the whole for his own benefit, such a power might subject the 
property to sale in satisfaction of his debts, as being inconsistent 
with a separate estate in favor of the wife. But without her 
consent no part of it can be sold, nor the trusts annulled; and 
until that consent is given, her rights remain unimpaired, and 
neither the husband nor his creditors can take them from her. 

8. It is also insisted, that the wife takes but a life estate in 
the property in any event, and the remainder belongs to her 
husband, which is the subject of levy and sale at law. We do 
not deem it necessary to decide whether the husband is entitled 
to the remainder after the death of the wife, in opposition to the 
issue of the marriage; for it is clear, that to carry out the inten- 
tions of the parties to the agreement, the lega! title to the whole 
property must be vested in a trustee. And even if the husband 
would be entitled to any interest after the dcath of his wife, it 
can at this time be but an equitable and not a legal interest, and 
therefore not the subject of a levy and sale at law. 
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The trust in this case is not executed, but is still executory, 
and must so continue for the purpose of protecting the interest 
of the wife during her life, at least. The legal title to the pro- 
perty is held for her benefit, and the husband can have only an 
equitable interest in the remainder so long as the trust is execu- 
tory, for until executed the legal title must be in a trustee. With- 
out, therefore, deciding what interest, if any, the husband may 
have in the remainder, it is clear that he has none at this time 
which is the subject of levy and sale at law. 

We can perceive no error in the decree, and it must be af- 
firmed. 


BOXLEY vs. GAYLE. 


1. The defendant, under the plea of set-off, introduced an account in 
his own handwriting against the plaintiff, on the back of which the 
plaintiff had written, that he never could admit such an account as 
the within, and that until the proof accompanied it he would not at- 
tempt a settlement with the defendant or any one else. He also 
proved the plaintiff’s admissions that there were unsettled matters of 
account between them. Held— 

1. That the account and endorsement thereon were inadmissible 
without further proof. 

2. That a charge “that if the plaintiff only denied the defendant's ac- 
counts so far as to call for proof of the amounts, it was only such 
a denial as would put the defendant on the proof of them, and 
was sufficient to take them out of the statute of limitations,” was 
abstract, and therefore properly refused. 

2. Ageneral admission of unsettled matters of account is not sufficient 
to take any particular account out of the statute of limitation, unless 
it is shown that the admission was made in reference to it. 


Error to the Circuit Court of Dallas. Tried before the Hon. 
Nathan Cook. 


Brrp, for plaintiff in error. 
LapsLtey & HunrTER, contra. 
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PARSONS, J.—The bill of exceptions shows that Boxley, 
who was the defendant below, relied upon a cross demand in the 
shape of an account, but the bill of exceptions is silent as to the 
nature of the account, the items and amount. 

But on the trial he produced an account in his own handwrit- 
ing containing divers charges against the plaintiff below, and 
proved by a witness that he, the witness, once, within three 
years before the commencement of this suit, saw the same ac- 
count in the hand of the plaintiff below, who spoke of and denied 
several particular items, and also, in general terms, denied the 
whole account, and said he would not pay it. At the same time 
the witness saw an endorsement on the account, in the hand- 
writing of the plaintiff below, in the words following: “I never 
could admit such an account as the within, and until the proof 
accompany it, I will not attempt a settlement with Mr. Boxley 
or any one else,”? which was signed by the plaintiff below. 

The defendant below, upon this proof, offered the account and 
the endorsement in evidence, to show, first, that it had been pre- 
sented at a certain date; secondly, that there were unsettled ac- 
counts between the parties; thirdly, as an admission of an un- 
settled existing liability, so far as to enable defendant below to 
introduce proof in relation to the same; and also for the purpose 
of getting said ‘‘memorandum”’ before the jury ; but the plain- 
tiff objected to this evidence, and his objection was sustained. 

This court has often, and in a variety of cases, held that it 
will not reverse, in consequence of any matter or thing stated in 
a bill of exceptions, unless it is made to appear that there was 
error to the injury of the party excepting. Error, or any fact 
to constitute error, will not be presumed. The account was in 
the handwriting of the defendant below—it was no evidence for 
him. But if the plaintiff below had made admissions in refer- 
ence to it, then it would have been admissible to explain and ap- 
ply the admissions. But so far from this, he denied it verbally 
and in writing. The utmost that can be inferred from the en- 
dorsement is, that if the defendant below would present the proof 
of his account, the plaintiff would go into a settlement; but the 
defendant neither proved nor offered to prove that he had done 
so. If it conduced in some very small degree to prove that there 
were unsettled accounts between the parties, and an existing 
liability, yet, as proof of the particular account set up as a cross 
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demand, it was too remote and uncertain, especially as it does 
not appear that any particular proof of that account was offered. 
And if the party had other proof to connect with and make it 
admissible, he should have offered it, or, at least, stated to the 
court particularly what it was. This court held, in Watson v. 
Byers, 1 Ala. 393, that an admission by the defendant, upon the 
presentation of an account to him, that part of the account was 
correct, but without stating what part, and neither admitting nor 
denying the residue, could not be construed into an admission 
that the entire account was just, and was of no value for the 
part admitted, from its uncertainty. In the present case, noth- 
ing was admitted, but all was denied by necessary implication. 
Therefore, there was no injury in rejecting the memorandum, or 
in rejecting the evidence that the account was presented at a 
particular time, as it was denied. 

2. There was other evidence that the plaintiff below had ad- 
mitted within three years, that there were unsettled matters of 
account between the parties, but it does not appear that he stated 
what they were or the amount, nor on which side the balance was’ 
The defendant below asked the court to charge, that if the 
plaintiff denied his accounts so far only as to call for proof of the 
amounts, it was only such a denial as would put the defendant 
on the proof of his claims, but was sufficient to take them out 
of the statute of limitations. This the court refused, because, 
as stated by the court, there was no evidence tending to show 
any such a state of facts. ‘The court did not mean to say, it is 
very evident, that there was no evidence of the plaintiff’s admis- 
sion of the fact of unsettled accounts. But it did not appear that 
the plaintiff had denied the accounts offered, so far only as to call 
for proof, and that he would thereupon pay them, or make no 
further objection. Neither was there any evidence, as we infer 
from the bill of exceptions, that the defendant below gave any 
evidence of his accounts on the trial. Such a charge would have 
been abstract, and the court was not bound to give it. 

3. The court, at the request of the plaintiff below, charged 
the jury, that the proof of his admission of the unsettled accounts, 
was no such admission of the defendant’s accounts, claimed as a 
set-off in this suit, as would take them out of the statute of lim- 
itations, unless the proof had a tendency to show that the admis- 
sion was made in reference to the defendant’s said accounts. To 
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this charge the defendant excepted, but we are unable to see any 
error iit. We have decided the case as if the bill of excep- 
tions had properly stated the exception on each of the points, as 
it certainly does with regard to the last one; because, conceding 
that for the sake of argument, still no error is shown. 

Let the judgment be affirmed. 


HENDERSON vs. HALE. 


1. When there are several counts in the declaration, and a plea is 
pleaded to only a portion of them, a demurrer to such a plea may 
be visited upon the counts to which it relates. 

2. A publication made by the defendant, of and concerning the plain- 
tiff, which alleges substantially, that the town commissioners had 
placed in the hands of the plaintiff, as County ‘Treasurer, notes to 
the amount of $1949 94; thatthe defendant notified him that the 
commissioners appointed by the Judge of the County Court to ex- 
amine his office were in town, and willing to proceed with the in- 
vestigation, but the plaintiff said he had not time for the investiga- 
tion before the election, and refused ; that the plaintiff and his friends 
had circulated the report, that he made the proposal to go into the 
examination, and that the defendant refused ; that the commission- 
ers made a slight examination of the plaintiff’s papers, and found 
among them receipts of C, for $626 04; that the plaintiff accounted 
ior the receipt of $276 55, and had vouchers for cash paid out $219 
85, and cash on hand $35; that the defendant “ warned” him to have 
his books and office examined, instead of the few papers which he 
had exhibited, but he refused; that the plaintiff only reported to the 
commissioners $276 55, as collected by him, as appeared from their 
certificate ; and which then avers “that there has been $510 45 col- 
lected from the claims placed in his hands by said commissioners,” 
and annexes the names of the persons from whom collected, is not 
a libel, and its meaning cannot be enlarged by an innuendo, that 
the defendant thereby intended to charge the plaintiff with fraud, 
corruption, embezzlement, or other misconduct in his office of 
County Treasurer. 
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Hon. S. C. Posey. 


Rice & Moreay, for plaintiff in error: 

1. Libel has always been treated with sterner vigor than slan- 
der; ‘“‘ because it must have been effected with coolness and de- 
liberation, and must be more permanent and extensive in its 
operation than words.’’—White v. Nicholls, 3 Howard’s (U. 8S.) 
Rep. 285.—Weir v. Hoss and Wife, 6 Ala. 881. 

2. Actions may be maintained for defamatory words publish- 
ed in writing or in print, which would not have been actionable 
if spoken.—3 Howard’s U. S. Rep. 285; Levi v. Miine, 13 
Eng. Com. Law, 396; 6 Ala. 881. 

3. Words not otherwise actionable, may form the basis of an 
action when spoken of a party in respect of his office, profession 
or business.””—3 Howard (U. S. Rep. 285.—Levi v. Milne, 13 
Eng. Com. Law. Rep. 396. 

4. The law presumes a libellous publication to be malicious, 
unless it is proved to be published on an innocent or justifiable 
occasion, ib.— Dexter v. Spear, 4 Mason, 115. 

5. For the oath and duties of a County Treasurer—see Clay’s 
Dig. 577-580. For additional duties and responsibilties of 
County Treasurer of Crerokee county—sce Pamphlet Acts of 
1843-4, p. 160-164, § 5 & 8, &c., all the sections. 

6. When the declaration contains any good count, and pleas 
are filed to which the plaintiff demurs, it is erroneous for the 
court to visit such demurrer back upon the declaration. And 
if upon such erroneous decision, the plaintiff is induced to take a 
non-suit, he may, under our statute, avail himself of such error 
in this court and have the judgment reversed. The interference 
of the court below, in such an irregular manner, with the estab- 
lished modes of proceeding, cannot be sanctioned.—Fontaine v. 
Lee, 6 Ala. 889.—{See the statute which authorizes a party to 
take a non-suit, and still revise the proceedings.) 

7. The intent with which words were published, or the sense 
in which they were used, is a question of fact: The intent or 
sense is averred; and frequently words become libellous from the 
intent or sense. 


Wuire & J. B. Martin, contra: 
There is nothing in the libel complained of in itself, which sub 








156 ALABAMA. 





Henderson v. Hale. 





jects the plaintiff to ridicule, disgrace or infamy. It is not al- 
leged that these claims were placed in his hands as county trea- 
surer, or that he was bound to account for them. Nor it is al- 
leged that Brindler and others are commissioners appointed un- 
der the law, to examine his office as county treasurer. Nor is 
it stated what commissioners they are. 

The judge of the County Court, and the commissioners of 
roads and revenues have the power to examine the office of the 
county treasurer, and it is the duty of the judge of the County 
Court, to appoint once in each year, three persons to examinc 
the books and vouchers of the county treasurcr.—Clay’s Dig. 
580, § 25-28. 

Now if either of these had demanded of plaintiff an exhibi- 
tion of the condition of his office, and he had made a false exhibit 
to them, this would have been misconduct in office; but to a mere 
volunteer, he was bound to make no disclosures, and charging 
him with a failure to disclose, is no imputation. If these are 
essential facts, they must be averred, or else they cannot be pro- 
ven, and the declaration is demurrable. 

The declaration should have stated that these claims or notes 
were the property of another, and in his (plaintiff’s) custody, either 
for safe keeping or for collection ; unless they were anothers’s, he 
could not be charged with blame for converting them, and unless 
it was his duty to collect them, he could not be censured. 

But the defendant does not charge plaintiff with having col- 
lected these notes, or with having failed to collect them. The 
libel complained of scrupulously avoids such a charge. It states, 
in connection with the fact, that of the notes placed in Henderson’s 
hands were in hands of Wm. L. Cain, as shown by his 
receipts, that $570 had been collected; it does not say by whom, 
whether by Henderson or Cain, or some other person, nor can 
the meaning of this be extended by an innuendo.— Weir vy. Hoss, 
6 Ala. 881; 1 Chit. Plead. 407; 1 Saun. 243, note 4; McLacy 
v. Ross, 5 Bin. 218; Stafford v. Green, 1 Johnson, 505. 

When libel is actionable only in respect of the plaintiff’s pro- 
fession, there must be a distinct allegation, that plaintiff was at 
the time of the scandal, in such profession.—1 Chit. Plead. 402, 
aud a mere statement in the inducement is not sufficient. 

Words not actionable in themselves, cannot be rendered so by 
2: innuendo, without a prefatory averment of extrinsicf acts which 
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make them slanderous.— Watts v. Greenleaf, 2 Dev. 115; Lin- 
ville v. Earlyvine, 4 Black. 470; Brown v. Brown, 14 Maine 
Rep. 317; Sweetapple v. Jesse, 5 Barn & Ad. 24-27.— 
Wood v. Scott, 13. Ves. 42; Canterbury v. Hill, 48. & P. 
224; Baugh v. Harm, 8 Johns. 109; 8 Miss. 512. The de. 
claration should show how the libel connects itself with the pro 

fessional conduct of plaintiff, Ayre v. Craven, 2 Ad. & Ellis, 2 

The greatest strictness of pleading required in this action, Stat: 
v. Brownlow, 7 Meigs, 63. 

The declaration cannot be sustained on the ground that th 
publication was made in reference to one in office, or in refer- 
ence to his conduct in office. The declaration to sustain suc! 
action should have charged an actual breach of official duty, o 
of oath, or the commission of some crime or misdemeanor.—— 
Hogg v. Dorrah, 2 Por. 212; Booker v. Coffin, 5th Johns. 188. 
Onslow v. Horne, 3 Wilson, 177. 

In a matter of public concern, a majority of commissioners 
may act.—Jennings & Graham v. Adm’rs. of Jenkin, 9 Ala. 
285; Com’rs. of Allegany Co. v. Licking, 6S. & R. 166; 
Baltimore Turnp., 5 Binn. 481; but there is no case in which a 
minority can act. 

The county treasurer was not bound to account to the com- 
missioners of the town of Centre.—Acts of 1843-4, 162, §§ 5, 8. 

A demurrer in any stage of the pleadings reaches to the first 
defect.—-Governor v. Baker and others, 14 Ala. 655; Haynes 
vy. Covington, 9 S. & M. 470. 





CHILTON, J.—This was an action on the case brought by 
the plaintiff in error, against the defendant in the Circuit Court 
of Cherokee. 

The declaration contained seven counts. The defendant de- 
murrcd to the fourth count, which demurrer was sustained, and he 
pleaded to the first, second, third and fifth, not guilty, and jus- 
tification. ‘To these pleas the plaintiff demurred, and the de- 
fendant asked that the demurrer should be visited upon the 
counts to which the pleas related, and the court considering said 
counts insufficient visited the demurrer upon them, and held 
them bad; thereupon, the plaintiff entered a nolle prosequi as to 
the other counts, and judgment was entered upon the demurrer 
for the defendant. 
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It is unnecessary for us to decide, whether the demurrer to a 
plea, can be visited upon any count in the declaration, to which 
the plea did not purport to be an answer. This is not the point be- 
before us. The question here is, whether, where there are several 
counts, and the plea is pleaded to only a portign of them, a de- 
murrer to such plea may be visited upon the counts to which 
the plea relates; and this question is too clear and well settled 
to admit of any doubt. A demurrer to the plea opens the pre- 
vious pleadings, and reaches back to the first fault of the party 
demurring upon the motion of the opposite party, and we see no 
reason why this rule should not apply in cases where there are 
several counts. A demurrer to the plea goes back to the count; 
sv a demurrer to a replication goes back to the plea, and this, 
although a demurrer has been overruled previously to the plea.— 
Cummings v. Gray, 4 Stew. & Por. 397; Donnell v. Jones, 13 
Ala. 390; ib. 500; Sykes v. Lewis, 17 Ala. 265. We think if any 
one of the counts to which these pleas related, was defective and 
insufficient, it was the duty of the court, upon the motion of the 
defendant, to visit the plaintiff’s demurrer upon them. 

The question then comes up, were any of the counts to which 
a demurrer was sustained sufficient. Property to determine this 
question, it will be necessary to ascertain particularly the legal 
effect of the averments contained in them. 

The first count alleges that the plaintiff for a long time before, 
and at the time of filing the declaration, was the treasurer of 
Cherokee county, and after stating his good character, &c., by 
way of inducement, avers that the defendant wickedly intending 
to bring him into disgrace, &c., as county treasurer, &c., false- 
ly, wickedly and maliciously composed and published of and con- 
cerning the said plaintiff, and of and concerning his demeanor in 
his office of county treasurer as aforesaid, the false, scandalous, 
malicious and defamatory libel following ; that is to say : 

“To the public: R. S. T. Henderson, Esq., and others in his 
interest, are circulating a report that he (Henderson) as county 
treasurer, proposed on last week to have his office examined by 
the gentlemen appointed by the judge of the County Court for 
that purpose, and that I objected, and said it should not be 
done until after the election. The following certificate shows 
which were for, and which were opposed to the examination. 

Certificate, No. 1.—We the undersigned, do certify, that we 
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were present in Centre, when the following certificate of the town 
commissioners were made, and that Martin Hale informed Mr. 
Henderson that the committee appointed by the judge of the 
County Court were in town, and willing to examine his books as 
treasurer. Henderson refused to have it done, and said he had 
no time until after the election,’”’ signed by S. P. Wharton and 
Wn. Hickman. 

“On the day the commissioners gave Henderson the certifi- 
cate, he has produced and circulated, I warned Henderson to 
have his books and office examined by the proper persons, in- 
stead of a few papers he showed to the said commissioners. He 
refused, and said commissioners gave the following certificate. 

“* Certificate, No. 2.—We the undersigned do certify, that 
we paid in the county treasury of Cherokee county, notes of the 
sale of the town of Centre, to the amount of $1949 941-4, and 
after taking a slight look over Henderson’s, said county trea- 
surer’s, papers, find there receipts of William L. Cain amount- 
ing in all to $626 04; only two notes over fifty dollars, which 
two notes were against Moses Scott and William Hickman, for 
$119 55each. Said Henderson accounts for receiving $276 55, 
and has vouchers for money paid out $219 85, and found cash 
on hand, $35. Given under my hand, this 21st July, 1847. 

(Signed) James WuHaRrTON, 
Aaron C.iIFTON, 
Asa R. Brintey. 

“From the foregoing certificate, Henderson only reported 
$276 55, as collected by him. I say there has been $510 45 
collected from the claims placed in his hands by said commis- 
sioners, and annex the names of persons of whom collected. I 
know not how many more have paid, or where the notes are.”’ 
Signed Martin Hale; and then follows a list of names with the 
amounts paid by them, making in the aggregate $510 45. 

The said defendant meaning, and intending by said false, scan- 
dalous and defamatory libel, to charge the said plaintiff with 
fraud, corruption and misconduct in his said office of county 
treasurer of Cherokee county. 

The second count only avers the last paragraph of the publi- 
cation as libellous, with the innuendo; ‘‘ meaning thereby to 
charge the plaintiff with the crime of embezzlement.”’ 

The third and fifth counts are not essentially variant from 
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these above mentioned; the innuendo to the third, that the de- 
fendant thereby intended “to charge the plaintiff with being 
guilty of a‘fraudulent concealment of the condition of the busi- 
ness of his said office of county treasurer, and to charge him 
with gross misconduct in said office.”” The innuendo to the fifth 
count is, that the defendant meant to charge the plaintiff with 
the crime of embezzlement. 

It is the office of an innuendo to explain some matter already 
expressed, or serve to point out where there is precedent matter. 
It may apply what is already expressed, but cannot add to, er- 
large or change the sense of the previous words. If it introduce 
a meaning broader than that which the words naturally bear, it 
is bad, unless connected with proper introductory averments.— 
See this doctrine fully exemplified in notes to 1 Saund. R. 248; 
also, Golstein v. Foss, 6 B. & C. 154, (S. C. 13 Eng. C. L. R. 
128); S. C. on Error in Exch. Cham., 4 Bing. 489, (15 Eng. 
C. L. R. 53.) And it is for the court to determine whether the 
meaning charged by the innuendo may legally be attributed to 
the publication, and for the jury to decide whether the intent 
charged be true in fact. 

Now, waiving the consideration of the objection that this decla- 
ration does not charge the plaintiff to have been at the time of 
the publication of the alleged libel, the treasurer, we do not think 
that a fair and reasonable interpretation of it can be considered 
as imputing to the plaintiff the crime of embezzlement, or of any 
corruption or malfeasance in the discharge of his official duties. 
The substance of the publication is, that the commissioners for 
the town of Centre had deposited or paid over to Henderson, as 
county treasurer of Cherokee county, notes to the amount of 
$1949 941; that Hale notified Henderson that the commission- 
ers appointed by the Judge of the County Court to examine his 
office were in town and willing to proceed with the investigation, 
but the latter said he had not time for the investigation before 
the election, and refused; that Henderson and his friends had 
circulated the report that he, Henderson, made the proposal to 
go into the examination, and that Hale refused; that the com- 
missioners made a slight examination of Henderson’s papers and 
found among them receipts of W. L. Cain, amounting to $626 04; 
that Henderson accounted for the receipt of $276 55, and had 
vouchers for cash paid out, $219 85, and cash on hand, $35; 
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that Hale warned Henderson to have his books and office exam- 
ined, instead of a few papers which he exhibited, but he refused ; 
that Henderson only reported to the commissioners $276 55 as 
collected by him, as appears from their certificate. The defend- 
ant then avers, that there has been $510 45 collected from the 
claims placed in said Henderson’s hands, and annexes the names 
of the persons from whom collected. Now what is there in all 
this, imputing gross negligence, dishonesty, or other impropriety 
in the discharge of Henderson’s official duties? The defendant 
does not state that Henderson has collected more money than he 
has accounted for; he only says there was more collected from 
the notes placed in his hands, but the publication shows that a 
portion of these notes were placed in the hands of a third per- 
son, whose receipts they found on file, who may have received 
the amounts collected; and we are led to infer this from the 
guarded manner in which it is stated in the publicatiom: ‘‘From 
the foregoing certificate, Henderson only reported $276 55 as 
collected by him. I say there has been $510 45 collected’”’—(he 
does not say by him, but)—“‘ from the claims placed in his hands 
by said commissioners,’ &c. This writing must receive the in- 
terpretation which an ordinary reader would put upon it, (Cooke’s 
Law of Defam. 4,) and thus construed, we do not regard it as 
libellous. A libel affecting the character of individuals is de- 
fined to be any writing, picture or other sign tending, without 
lawful excuse, to injure the character of an individual, by sub- 
jecting him to ridicule, contempt or disgrace.—1 Star. on Slan. 
169; Cooke on Def. 2; Weir v. Hoss & Wife, 6 Ala. 881. We 
do not think that such is the tendency of this'publication. There 
is no averment in the declaration that it was the duty of Hender- 
son to have his books and office examined at the time Hale de- 
sired him, or in the language of the writing, ‘‘ warned” him to 
doso. So that his refusal cannot legitimately be construed in- 
to a breach of official duty. There is no averment that it was 
his duty to have collected the notes placed in his hands by the 
town commissioners, but if the statute would supply the want ef 
such averment, still he had the right to place them in the hands 
of an attorney or a justice of the peace for collection by suit. 
There is no averment that he had converted any of the notes or 
the proceeds of the same to his own use, or that he concealed 
anything from the commissioners, or that they demanded an ex- 
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amination into the affairs of his office, as the statute requires. 
The most that can be said of the publication, as exhibited in the 
several counts to which demurrers were sustained, is, that Hen- 
derson refused upon, it may be, the officious application of Hale, 
to have his office and books examined before the election, and 
that certain persons upon a slight examination of some papers 
exhibited, gave a certificate which does not show what disposi- 
tion has been made of all the notes placed in Henderson’s hands. 
We have seen that the innuendoes which enlarge the meaning of 
the writing are not justified. The court properly sustained the 
demurrers. Let the judgment be affirmed. 


—_—_——eeeeeeeeeeeeeeeeeeeeeeees 


STEWART vs. KIRKLAND. 


1. An assignment of accounts to be created in future vests an equita- 
ble interest in the assignee, which will be protected in a court of 
Jaw, when sued upon in the name of the assignor for the use of the 
assignee, but not as against a debtor who without notice of the as- 
signment has acquired a legal set-off. 

2. When accounts to be created in future are conveyed by deed of 
trust, together with certain other personal property, the registration 
of the deed is not constructive notice of the assignment of the accounts. 
To prevent a set-off against them, the defendant must be charged 
with actual notice of their assignment. 


Error to the Circuit Court of Madison. Tried before the 
Hon. L. P. Walker. 


Houmpnreys, fer plaintiff in error. 
Rosinson, contra. 


CHILTON, J.—The defendant in error brought his action of 
assumpsit for the use of Daniel K. Holmes, against Stewart, to 
recover upon an account for work and labor, &c., amounting to 
$60 87. Defendant below pleaded off-set and payment. There 
was a verdict and judgment against him. On the trial a bill of 
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exceptions was sealed, from which it appears that the plaintiff 
below read to the jury a deed of trust executed by Kirkland & 
Holmes on the 30th Dec. 1846, by which the said Kirkland con- 
veys to Holmes as trustee to secure the payment by the first day 
of Jan. 1848, of certain debts therein named, a few articles of 
personal property, and the deed then provides that the said 
Kirkland covenants to carry on his shop during the year 1847, 
for the benefit of the beneficiaries in said deed, and he conveys 
all the accounts created by the labor of the said Kirkland during 
that year, to said Holmes, who is authorized in default of pay- 
ment of the notes secured, to proceed and collect and appropri- 
ate them to the purposes of the trust. This deed was acknowl- 
edged and recorded on the 28th Jan. 1847. The account sued 
on was for work done in the shop during the year 1847. The 
account which the defendant claimed as an off-set, was for the 
rent of the shop in which Kirkland had carried on his business for 
the year 1847, and for articles of clothing and the like, furnished 
him and his family during the same year, and which, by an un- 
derstanding between Stewart and Kirkland, were to be paid for by 
work done in the shop. It appears that the shop in which Kirk- 
land worked in 1847 belonged to Stewart. Upon this state of 
facts, the counsel for the defendant asked the court to charge 
the jury— 

1. That so far as defendant’s account was for necessaries and 
for shop rent, it was a good set-off. 

2. That the probate of said deed was not proof of notice, so 
far as the conveyance of the maker’s labor was concerned. Both 
these charges were refused, and the court instructed the jury, 
‘that the notice of the deed being good as to one object, was 
good as to all.” 

No question is raised by the bill of exceptions as to the validity 
of the assignment of “all the shop accounts created by the labor 
of said Kirkland during the year 1847,” but the counsel pre- 
ferred to rest the defence upon the ground that Kirkland had 
the right to contract debts for articles necessary in the prosecu- 
tion of his trade, and upon the want of notice. It may well be 
questioned, whether accounts to be afterwards created by the 
labor of a party can be the subject matter of such assignment. 
Be this, however, as it may, it is very clear that the assignment 
would vest but an equitable interest in the assignee, which the 
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courts of law would protect when sued upon in the name of the 
creditor for the use of the person to whom assigned. ‘This pro- 
tection will, however, never be afforded as against a defendant 
debtor, who without notice of such assignment has acquired a 
legal set-off. 

In the case before us, the charge of the court, which makes 
the recording of the deed notice to Stewart, because there were 
articles of personal property conveyed by it which authorized it 
to be recorded, cannot be supported. If this deed had passed 
nothing but the future interest which the grantor might thereaf- 
ter acquire in accounts, there is no statute requiring its registra- 
tion.—McCain v. Wood, 4 Ala. 258. The law then would not 
impose on a person dealing with Kirkland upon the faith of his 
work being on his own account, the necessity of examining the 
records of the County Court to ascertain whether he had not as- 
signed in advance of their creation, the accounts against those 
for whom he did work. ‘To prevent a set-off in such case, the 
defendant must be charged with actual notice of the assignment, 
before he acquired the set-off; the registration of the deed is not 
sufficient, although it was properly recorded as to the personal 
property conveyed by it. As to the accounts, it was not re- 
quired to be recorded, and consequently as to them, its registra- 
tion does not amount to notice, but the party dealing on the faith 
of them, must have actual notice.—Baker v. Washington, 5 S. 
P. 142; Tatum v. Young, 1 Por. 298. 

As this point must reverse the case, and will probably be de- 
cisive of it in the court below, we will express no opinion upon 
the question, rather indefinitely presented by the first charge 
asked. 

Judgment reversed and cause remanded. 
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McCLUNG’S EX’RS vs. SPOTSWOOD. 


1. The question of agency is a matter of fact, which it is the province | 
of the jury to decide upon, and if there is any evidence tending to \ 
prove the authority of the agent, it should be left to the jury to deter- 
mine the sufficiency and weight of that evidence. 

. When authority is given to an agent to doa particular act, and the 
manner of executing that authority is not prescribed, the prineipal is 
bound by the act of the agent, althongh it may not be done in the 
manner in which he desired it to be done, or in which he would 
himself have done it. 

. When a testator devises all his estate, both real and personal, to his 
wife during her life or widowhood, and at her death or on her mar- 
riage to be equaily divided among his children, and also directs his 
estate to be kept together during her life or widowhood, “for the 
support, maintenance and education of the family,” a son who has 
continued to reside on the farm with his mother after the testator’s 
death, is a competent witness for her, in an action brought by her to 
recover for board, washing, &c., furnished after the testator'’s death. 


tw 


uw 


Error to the Circuit Court of Madison. Tried before the 
Hon. L. P. Walker. 





Tue facts which relate to the first point decided by the court, 
are set out at sufficient length in the opinion. The plaintiff on 
the trial below introduced her son, Edwin Spotswood, as a wit- 
ness. The defendants objected to his competency, on the ground 
of his being interested in the recovery, and to show his interest, 
introduced the will of his father, Elhott Spotswood, by which the 
testator devised all his estate both real and personal, to his wife 
(the plaintiff below) during her life or widowhood, and at her 
death, or on her marriage, to be equally divided among his chil- 
dren, and also directed that his estate should be kept together, 
during the life or widowhood of his wife, “for the support, main- 
tenance and education of the family.”’ Defendants also proved 
that since the death of his father, said Edwin Spotswood had 
continued to reside on the farm with his mother. The court 
overruled the objection, and the defendants excepted. 

| 
| 





Cooper, for the plaintiffs in error: 
1. A witness may have an excluding interest, yet not be a 
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party, nor one against whom the record could be read.—Roberts 
v. Trawick, 13 Ala. 83; Bean v. Pearsall, 12 ib. 592; 1 Greenl. 
on Ev. 416, and cases there cited. The witness could not have 
made himself competent, evén by releasing all his interest in his 
father’s estate.—Maury’s Adm’r v. Mason’s Adm’r, 8 Por. 211; 
Williams’ Ex’rs v. Temple’s Ex’rs, 6 Ala. 656; Powell v. Pow- 
ell, 7 ib. 584; Sims v. Scott, 2 ib. 58. 

2. The letter, marked C, should have gone to the jury, and it 
should have been left to them to determine the question of the 
daughter’s agency. ‘This agency did not depend on the con- 
struction of any writing, but on parol proof, and therefore the 
court erred in drawing to itself the question of the agency.—See 
Ely v. Adams, 19 Johns. 312. There the question was on the 
ambiguity of a letter, which was to be explained by the aid of 
parol proof, and it was held to be the province of the jury to 
dispose of it—see also, Bradford v. Bush, 10 Ala. 386. 

In the case at bar the question is, did the plaintiff authorize 
her daughter to write the letter C, and this was a question for 
the jury, not for the court. 

Agency may be inferred from facts, as a power to sell is a 
power to warrant.—10 Ala. 386; 13 ib. 286; 9 Por. 305; 1 Ala. 
446; 4 ib. 720. In the case last cited, the plaintiff in a writ of 
error bond took his sureties with him, and went to the clerk to 
give the bond, but being pressed for time, he said, “‘ Let us sign 
a blank bond, and you can then fill it up.”” The bond was 
signed in blank, and filled up by the clerk. It was ruled that 
the silent assent of the sureties authorized the clerk to fill up the 
bond.—See also, 1 Stew. 517; 13 Ala. 382; 3 ib. 564; 8 Barr, 501. 

Again, Mrs. Spotswood was bound to know what her daugh- 
ter, who was her agent, had written.—3 Barb. Sup. R. 529. 
Her daughter was a special agent, but had general power as to 
what she would write, as no detailed instructions were given to 
her ; and to avoid plaintiff ’s responsibility for the letter, it would 
be necessary for her to show that McClung had knowledge of 
the restrictions on her agent’s authority, if any had existed.— 
Routt v. Bank of Miss., 12 S. & M. 166; Lobdell v. Baker, 1 
Met. 193; Story on Ag., § 187 and 73; Story on Con., § 287 
and 135; 7 Wend. 446. 

Special power to do a particular act, is the same as a general 
power to do all acts of a certain business, and private instruc- 
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tions do not affect third persons not cognizable thereof.—Story 
on Ag., § 73. 


C. C. & J. W. Cray, for the defendant: 

1. Edwin Spotswood was a competent witness. 

A disqualifying interest must be some legal, certain, and im- 
mediate interest in the event of the suit, or in the record as an 
instrument of evidence.—1 Greenl. Ev., § 386; 1 Stark. Ev. 
p- 102. It must be a present, certain, and vested interest, and 
not uncertain, remote or contingent.—1 Greenl. Ev., § 390; 1 
Stark. Ev. p. 103-4. 

When the interest of a residuary legatee is very remote, it 
will not render him incompetent, but go to his credit. —2 Dallas’ 
R. 95—see also, Carver v. Pearce, 1 Term R. 94; Duel v. 
Fish, 4 Denio, 516. The witness was competent, tried by every 
test laid down in the above authorities. The residuum, in which 
he is interested, is in no manner affected. He can acquire no 
legal right, incur no legal liability, receive no certain and imme- 
diate benefit, increase or diminish no fund in which he is inte- 
rested, nor discharge himself from any liability, by the event of 
this suit. If plaintiff recovers, he will not thereby acquire any 
present, certain and vested interest in the amount recovered. If 
she is defeated, she alone will be personally liable for the costs. 
They cannot, by any possibility, be recovered from the residu- 
ary estate. 

2. The letter was properly excluded from the jury. 

I. The letter was not written by Mrs.S. She denies that she 
wrote it, and there is no evidence tending to prove that she did. 
But it is contended, that she authorized her daughter to write. 
This is very doubtful, since she has but a faint recollection of 
having told some one (whom she does not recollect) to write to” 
McClung; while her daughter’s recollection is, that when she 
offered to write, the defendant in error was silent. What she 
says on information from her daughter is legitimate evidence, as 
it was drawn out by the interrogatory of plaintiffs in error, and 
there is no evidence that it was objected to. The daughter says 
too, that what she wrote was written of her own will and accord 
and without instructions from her mother, and that her mother 
did not see the letter or assent toit afterwards. She is partially 
sustained by Edwin D. Spotswood. The plaintiffs in error have 
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adduced no evidence conflicting with this, and cannot be heard 
to say that the letter was, either directly or indirectly, her act. 
And having failed to connect her with the letter by other evi- 
dence, it was not proper for the consideration of the jury. 

II. But, if we admit that the authority was given to write, 
from any fair construction of the circumstances surrounding her 
at the time, it is evident that the proper subject of the letter was 
the sickness of the girl, and not the board of the children. The 
general authority to write did not confer on the daughter a dis- 
cretion to write about what she pleased. Nor, if authority was 
given to write about board, did it confer a discretion to write 
what she pleased. The law implies that authority to an agent 
carries with it or includes in it, as an incident, all the powers 
necessary, or proper, or usual as means to effectuate the purpose 
for which it was created.—Story on Ag., § 97. It was neither 
necessary nor proper for the daughter to write what she did, and 
it varies from the usual conduct of the defendant in error in re- 
gard to the board of the children. ‘The agent exeeeded the au- 
thority of the principal, and the latter is not bound by it. 

III. Even if we were to admit that the letter was written by 
the defendant in error, and give it its full legal effect as her act, 
it would amount to nothing more than a simple declaration, which 
would not discharge plaintiffs in error from an existing legal ob- 
ligation. The jury have decided from the other evidence in the 
case, that a legal obligation of the plaintiffs in error to pay board 
does exist; a legal right to the board having accrued to defend- 
ant in error, the letter (even if we go so far beyond the facts dis- 
closed as to regard it her act) cannot impair that right. If the 
court below had (erroneously as we believe) sent the letter to the 
jury, it would have been bound to charge that the letter was 
perfectly consistent with the right of Mrs. S. to demand board, 
and that it in no wise impaired that right, and could not control 
or affect their verdict. In this view, if the court erred at all, it 
is an error without injury, for which this court will not reverse. 
MeMillan v. Wallace, 3 Stew. 185. But it is evident from the 
proof that the letter was not the act, directly or indirectly, of 
defendant in error, and was properly excluded. 


DARGAN, C. J.—This was an action of assumpsit brought 
by the plaintiff in error for the board of two of the infant chil- 
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dren of the defendant’s testator. After the plaintiff had intro- 
duced proof in support of her account, the defendants read 
in evidence a letter written by the testator to the plaintiff, in 
which he expressed his surprise at her demand for board, and 
stated that he was not able to pay the expenses of boarding his 
children, as he had plenty of house room for them at home, 
and if she felt it was her duty to charge for their board, he 
must take them home where they could be attended to without 
any extra expense. The letter then concludes thus: “ That 
there may be no misunderstanding, I will state that I never un- 
derstood that there was to be any charge for board. I therefore 
decline paying it, either for the past or the future, and if they 
are expensive to you, you can either send them home or I can 
send for them. Judy was retained as a nurse; as she is no 
longer needed in that capacity, you will please send her home.”’ 
In reply, the testator received a letter purporting to be signed by 
the plaintiff, which is in the following language: ‘TI am sorry 
that I wrote to you for the board of the children, but thought it 
was nothing but right for me todoso. You can do as you please 
about it, pay or not pay. I will never give the children up 
until I am obliged todo so. I will keep them and share the last 
cent I have with them. As for Judy, the children need as much 
nursing now as when they were younger. If you wish her to 
come home, I will send her, and I will have to have some one 
else to attend them. She is not well enough to go in this morn- 
ing.”” It appeared that this letter was written by a daugiiter 
of the plaintiff, and its contents were not known to her, but the 
evidence conduced to show that upon the receipt of the letter of 
the testator, the plaintiff being engaged in waiting on the girl 
Judy, who was sick, requested, or authorized her daughter to 
answer it, but did not direct the character of the answer, nor 
give her any instructions what to write. This letter upon the 
motion of the plaintiff was excluded from the jury, and the de- 
fendants excepted. Without inquiring at this time into the ef- 
fect that this letter would or should have had upon the minds of 
the jury in rendering their verdict, we will examine only the 
question of its admissibility as evidence. It is certainly true 
that the acts of an agent are not binding on the principal until 
it be shown that he was authorized by his principal to do the 
acts, or unless the principal has assented to, or ratified them, 
12 
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after they'were done. But in most cases, if not in all, the ques- 
tion of agency is a matter of fact, which it is the province of a 
* jury to determine upon under the instructions of the court, and 
if the testimony tends to prove that the person acting as agent 
had authority from his principal to do the act, then it is mani- 
fest that the court cannot exclude from the jury the act itself, 
without overstepping the law of its duty and assuming to deter- 
mine a matter which belongs to the jury, to-wit, the authority 
of the agent to do the act. The correct rule is this, if there is 
no proof whatever tending to prove the agency, the act may be 
excluded from the jury by the court, but if there is any evi- 
dence tending to prove the authority of the agent, then the act 
cannot be excluded from them, for they are the judges of the 
sufficiency and weight of the testimony. Applying this rule to 
the action of the court in excluding the letter purporting to be 
written by the plaintiff to the defendant’s testator, we are con- 
strained to hold that the court erred, for there can be no ques- 
tion but that there was evidence conducing to show that the let- 
ter was written by the plaintiff’s authority, and it was for the 
jury and not for the court to determine on the sufficiency of this 
evidence. But we apprehend that the reason which influenced 
the court in rejecting the latter was, that it did not appear that 
the plaintiff dictated the terms of the letter or knew its contents. 
But the question whether the letter was written in conformity 
with the authority given to write it, was also in this case a ques- 
tion of fact for the jury. Indeed, in most cases where the au- 
thority is given by parol, the question whether the agent has ex- 
ceeded his authority is a question of fact to be decided by the 
jury under the instructions of the court.—See McMorris y. 
Simpson, 21 Wend. 610. But independent of this view, I am 
clearly of the opinion that if the plaintiff’s daughter was au- 
thorized to answer the letter of testator, but was not instructed 
as tothe character of the answer to be given, and in consequence 
of the answer received the defendant’s testator forebore to act 
or to take his children home, then the plaintiff is as much bound 
by the letter as if she had expressly dictated its terms ; for if a 
principal clothes his agent with authority calculated to induce 
others to believe that the agent has full powers to act, the prin- 
cipal must be bound thereby, otherwise third persons acting in 
good faith might be injured.—See Wilcox v. Routh, 9S. & M. 
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476. Indeed, if the authority is general, and the agent is lim- 
ited by secret instructions as to the mode of executing it, the 
party dealing with the agent cannot be bound by such secret in- 
structions, unless he was apprized of them.—Story on Ag., § 78, 
and cases there cited. It will follow conclusively from this, that 
if the authority to do the act is given, but the mode or manner 
of executing the authority is not expressed even to the agent 
himself, the party dealing with him is not to be affected if the 
act be within the scope of the authority, although it be not done 
in the manner that the principal desired, or would himself have 
done it. We therefore think, that if the plaintiff authorized her 
daughter to answer the letter of the defendant’s testator, but did 
not prescribe the character of the answer, and the answer in 
fact influenced the testator and induced him not to take his'chil- 
dren home, the plaintiff must be held as much bound by thean- 
swer as if she herself had written it. 

In no point of view can the ruling of the court be sustained in 
rejecting the letter as evidence, and for this error. the judgment 
must be reversed. 

We cannot see tliat the son of the plaintiff had any interest 
in the money that might be recovered in this action, and there- 
fore hold that there was no error in admitting his evidence. 

Let the judgment be reversed and the cause remanded. 


Parsons, J., not sitting. 





WINN vs. FREELE. 


1. A certiorari from the County Court does not lie to review the judg- 
ment of a Justice of the Peace, in a proceeding instituted under the 
Act of 1841, (Clay’s Dig. p. 358, 3 3,) to recover damages, where the 
amount claimed does not exceed twenty dollars. 

2. Consent of parties cannot confer jurisdiction, when the law ex- 
cludes it. 


Error to the County Court of Tallapoosa. 
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Faxner, for plaintiff in error. 
LEFTwicu, contra. 


CHILTON, J.—The petition for the writ of certiorari, which 
was exhibited in this case to the county judge, sets forth that 
this was an action of damages brought by the defendant in error, 
who was plaintiff, and that the justice gave judgment against the 
petitioner for the cost, &e. The proceeding must have been un- 
der the act of 1841, (Clay’s Dig. 358, § 3,) which extends the 
jurisdiction of justices of the peace to all cases of damages, (ex- 
cept actions of slander) when the amount claimed does not ex- 
ceed twenty dollars ; for until the passage of that act, justices of 
the peace had no jurisdiction in such cases.—Cavender v. Fun- 
derburg, 9 Por. 460; Williams v. Hinton, 1 Ala. 297. The 
act of 1841, according to the construction placed upon it by this 
court (in Waddle v. Dumas, 13 Ala. 412,) allows an appeal in 
such cases only to the Circuit Court, and not to the County 
Court. It follows therefore, that the County Court had no ju- 
risdiction of the case before us. 

It is insisted however, by the counsel for the defendant in error, 
that the objection to the jurisdiction must be considered as waived, 
because the plaintiff in error submitted without raising such ob- 
jection in the court below. This position would be right, if the 
County Court had appellate jurisdiction of the subject matter, 
but the law gives that court none, and the consent of parties 
cannot confer it in a matter which the law excludes.—Wyatt et 
al. v. Judge, et al. 7 Por. 37; 8 Por. 554; 38 McCord, 280; 
1N. & M. 192; 1 Bibb 263; Bouv. L. Dic. tit. Jurisdiction. 
It results that the judgment of the County Court must be set 
aside, and judgment here rendered dismissing the certiorari. 
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i. When the order transferring a cause from the Orphans’ Court to 
the Court of Chancery, assigns no reason for the transfer, but the re- 
cord discloses a sufficient reason, and the parties appear and pro- 
ceed with the cause, without objection, in the Court of Chancery, an 
objection to the jurisdiction of that court, on account of a mistake in 
the decree, setting forth the reason of the transfer, cannot be raised 
in the Appellate Court, and the mistake itself is immaterial. 

A mistake in the given name of a party against whom a decree has 
been rendered, when the true name appears in the record, is a cleri- 
cal misprision, and will be corrected in the Appellate Court, at the 
cost of the plaintiff in error. 

. When the record of the Orphans’ Court contains no report or decree 
of insolvency, a mere recital in the order of publication against credi- 
tors, that the estate had theretofore been reported and declared insol- 
veut, does not give the Court of Chancery, to which the cause has 
heen transferred, jurisdiction to proceed to a settlement of the estate 
as an insolvent estate. 


tw 
: 


io) 


Error to the Chancery Court of Madison. Tried before the 
Hon. D. G. Ligon. 


Tue final settlement of the estate of Wm. McBroom, deceas- 
ed, by Richard B. Purdom and Thomas McBroom, administra- 
tors de bonis non, was commenced in the Orphans’ Court of 
Madison. A minute entry in the proceedings of that court re- 
cites, that on account of the relationship of the judge to one of 
the administrators, the circuit judge being notified of the fact, 
had appointed commissioners to state the amount, and make re- 
port thereof to the court. The commissioners made their report, 
and it was recorded. A subsequent order recites that the par- 
ties interested in the settlement appeared in open court by their 
attorneys, and agreed that the settlement made by the commis- 
sioners should be set aside, and it was therefore ordered, that 
said settlement be set aside, and said cause transferred to the 
Chancery Court, but no reason for the tranfer is assigned in the 
order. The chancellor, in his interlocutory decree referring 
the case to the master, stated that the cause had been transfer- 
red from the Orphans’ Court, “‘ on account of the interest of the 
judge of that court,”’ and this is the first error assigned. 
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C. C. & J. W. Cray, for plaintiffs in error : 

1. The order of the Orphans’ Court does not show for what 
cause the case was transferred to the Chancery Court, and the 
chancellor had no right to assume that it was because of the in- 
terest of the judge of that court. 

2. The master’s report states the account against Richard B. 
Purdom and Stephen McBroom, administrators, &c., and the 
decree is also against Stephen McBroom, while the record shows 
that Thomas McBroom was the administrator, net Stephen Me- 
Broom. 

3. The report of insolvency does not appear in the record, 
and without it the proceedings are irregular, and must be re- 
versed.—Clay’s Dig. 192, § 2, 3, &c.; Clarke v. West, et al. 
5 Ala. 126; Lambeth & Wife v. Garber, 6 Ala. 870. 

The mode of proceeding in the settlement of solvent and of in- 
solvent estates, under the statute, is entirely different. In the 
settlement of a solvent estate, the parties to the decree must 
necessarily be the executor or administrator on one side, and the 
distributees on the other.—Merrill v. Jones, 2 Ala. 192; re- 
affirmed in Davis v. Davis, 6 Ala. 613. 

In the settlement of an insolvent estate, the parties to the de- 
cree are the executor or administrator on one side, and the credt- 
tors on the other.—Clay’s Dig. 194, § 12. It is only in insol- 
vent estates, that the court may decree in favor of each. 


James Rosrnson, contra: 

1. The record shows that in consequence of the relationship 
of the judge of the Orphans’ Court to one of the administra- 
tors, he notified the circuit judge of that fact, who appointed 
commissioners to settle and state the account. Afterwards, by 
consent, this was set aside, and the cause transferred to chan- 
cery. Itis too much to say, that because an improper order 
was set aside by consent, that the relationship of the judge was 
destroyed. Whilst that relationship existed, it was proper to 
send the cause to the Chancery Court. 

2. It is admitted that there is a clerical misprision in stating 
the account, and rendering the decree against Stephen Mc- 
Broom, instead of Thomas McBroom. But the record shows 
what the true name of the administrator is, and the amount for 
which a decree ought to be rendered. This court will therefore 
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correct the mistake, and render a proper decree here, for the 
amount ascertained to be due from the administrators. 

3. As to the want of jurisdiction. This objection seems to. 
be two-fold. 1. That on the final settlement, the estate proved 
to be solvent. If this objection were good, it would follow that 
the administrator, by reporting an estate insolvent, could keep 
off all remedy at law of the creditors, and at the same time by 
the fact of solvency, prevent a settlement and distribution 
by the Orphans’ Court. Thus he might keep the assets of the 
estate as long as he chose. 

2. That there is no sufficient report of insolvency: 

The case of Lambeth & Wife v. Garber, 6 Ala. 870, which 
is cited to sustain this point, has been overruled by McLaugh- 
lin, Adm’r. v. The Creditors of Nelms, 9 Ala. 925. Even if 
the objection were good, the plaintiffs in error have waived their 
right to insist upon it. The objection was not raised before the 
Orphans’ Court, before the master, or before the chancellor, but 
the plaintiffs appeared before them all, and treated the estate as 
if duly and regularly reported insolvent. They thus virtually 
admitted that it had been reported insolvent. The question is 
not, whether the estate is insolvent, but whether it has been re- 
ported insolvent ; and this can be shown as well by the minute 
entry, which is the act of the court, as by the report itself, which 
is the act of the party. 


CHILTON, J.—1. It is assigned for error, that the chan- 
cellor assumes that the cause was transferred from the Orphans’ 
Court in consequence of the interest which the judge of that 
court had in the subject matter. The order transferring the 
cause does not show upon what ground the transfer was made. 
It does appear however, from another part of the record, that 
the judge of the Orphans’ Court was incompetent to act, by 
reason of his relationship to Thomas McBroom, one of the ad- 
ministrators. It does not appear that any objection of this kind 
was made in the court below, but on the contrary, the parties ap- 
peared in the Chancery Court, and proceeded with the cause. 
Under these circumstances, as the record discloses good ground 
for the transfer, we think the jurisdiction of the Chancery Court 
should not be questioned in this court, and that the mistake in 
ig forth the reason for the transfer in the decree is immate- 
rial. 
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2. The report of the register states the account against Rich- 
ard B. Purdom and Stephen McBroom, adm’rs. &c., and the 
decree following the report is also against Stephen, whereas, the 
whole of the proceedings show that Thomas and not Stephen 
McBroom was the administrator, and this constitutes the 2d and 
8rd assignments of error. It is most manifest that the error 
here complained of was a clerical misprision, and as such, falls 
within the letter as well as the spirit of the statute, allowing 
amendments to be made.—Clay’s Dig. 321, § 50, ib. 322, § 54. 
The section last referred to requires this court to amend at the 
cost of the plaintiffs in error. 

3. It is however objected, that this estate has been settled as 
an insolvent estate, and that the record furnishes no evidence, 
(such as the chancellor could regard) of the report of such in- 
solvency, and a decree of the Orphans’ Court predicated upon 
the report. It appears that on the 27th February, 1845, the 
following entry was made in the Orphans’ Court. ‘ The estate 
of William McBroom having been heretofore reported and de- 
clared insolvent, it is ordered that all persons having claims 
against said estate, to file them in this office on or before the first 
day of September next.’? Then follows an order of publication 
to be made, that_creditors file their claims in the office of the 
clerk of the County Court, properly authenticated, on or before 
the first day of September, 1845, or the same would be forever 
barred. There is nothing farther apparent in the record of the 
proceedings to show that this estate was reported or declared 
insolvent. Is this sufficient to give the court jurisdiction of the 
estate, so as to decree in favor of creditors, as in case of insol- 
vency under the statute?—The cases of Clarke v. West, 5 Ala. 
117, and Lambeth & Wife v. Garber, et al. 6 Ala. 870, fully 
answer this query in the negative. Inthe case first cited, it 
was held, that the report of insolvency not appearing in the re- 
cord, all the proceedings in the County Court, treating the es- 
tate as insolvent, were irregular, and subject to reversal, and it 
was further said, that the recitals of the report in the various 
orders could not control the defect ; that the report being the 
only evidence of what it contained, could not be ascertained by 
the consideration given to it by the court. The subsequent case 
in 6 Ala. 870 sustains the former decision. In the case before 
us, it does not appear when or by whom this estate was report- 




















JANUARY TERM, 1851. 177 





Falkner v. The Judge & Comm’rs of Randolph Co. 





ed insolvent. No report appears, nor any schedule showing the 
condition of the estate, with respect to its debts and assets, &c. 
Neither is there any decree, declaring the same insolvent, but a 
bare recital, that it had “ heretofore been reported and declared 
insolvent.’? Such recital we think wholly insufficient to confer 
the jurisdiction here exercised. The case before us is not anala- 
gous to the case of McLaughlin, adm’r. v. The Creditors of 
Nelms, 9 Ala. 925, where it was held that an administrator 
could not object to the regularity of an order declaring the és- 
tate insolvent, made upon his own report. The declaration of 
insolvency appeared in that case, and was made upon the report 
of the administrator. Here it does not appear, and the estate 
in fact appears to be perfectly solvent. We feel very sure that 
the decree cannot be supported. It must therefore be reversed, 
and the cause is remanded. 


FALKNER vs. THE JUDGE AND COMMISSIONERS 
OF RANDOLPH COUNTY. 


1. When a county treasurer, who has instituted legal proceedings 
against the clerk of the county for certain demands due from him to 
the county, fails in his suit, and judgment is rendered against him 
for the costs, the costs of the suit are not an ascertained or established 
claim against the county in favor of any person. 

2. The Commissioners’ Court cannot be compelled, by mandamus from 
the Circuit Court, to make an appropriation for the payment of claims 
against the county, before they have been audited and allowed. 


Error to the Circuit Court of Randolph. Tried before the 
Hon. John J. Woodward. 


Fa.xner, for plaintiff in error: 

Where it is the duty of the Commissioners’ Court to make 
an appropriation out of the county treasury and they refuse to 
do so on application, the only remedy is by mandamus.—Sce 
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Cuthbert v. Lewis, 6 Ala. 262; Boone v. Todd, 3 Missouri, 
140; Tarver v. Comm’rs Court, 17 Ala. 527. 

The verdict of the jury and judgment of the Circuit Court in 
the original case, (which is admitted by the demurrer,) ascer- 
tains the amount due the plaintiff, and leaves the Commission- 
ers’ Court no discretion, and consequently they have no just 
ground for refusing the appropriation.—Sze Case et al. v. Co!- 
lins et al., 19 Wend. 56; State v. Mahew, &c., 2 Gill, 487; 
Bright v. Supervisors of Chenango, 18 Johns. 247; Hall v. Su- 
pefvisors of Oneida, 19 ib. 259. 

The statute provides that it shall be the duty of the county 
treasurer, on or before the Ist Monday in November, to examine 
the clerk’s records, &c. and to bring suit for moneys not paid 
over, &c.—See Clay’s Dig. 578, § 15. In default, he is liable 
to pay not less than $100, and not more than $200.—See ib. 
580, § 27. 

To move against clerk failing to pay money—see ib. 146, § 23. 

Commissioners’ Court is required to audit and allow all claims 
legally chargeable.—Ib. 142, § 1. 








No counsel for defendants. 


PARSONS, J.—The plaintiff moved the judge and commis- 
sioners of Randolph county, sitting as a Commissioners’ Court 
of roads and revenue, to make an appropriation for the payment 
to him of the sum certified by the jury in his favor, and also the 
costs of the suit; the court refused; and thereupon, by his peti- 
tion stating the facts, he applied to the Circuit Court for a rule 
upon the judge and commissioners, to show cause why a man- 
damus should not be granted, to compel them to make the appro- 
priation. The defendants demurred to the petition, and the 
Circuit Court sustained the demurrer, and the plaintiff now as- 
signs that as error. The motion in the Commissioners’ Court 
had not for its object the allowance of the plaintiff’s claims ; 
the court was not requested to audit and allow his claims, but to 
make an appropriation to pay the amounts. The motion was 
evidently made upon the supposition, that the claims were con- 
clusively established, and that nothing more was necessary, ex- 
cept an appropriation and payment. It does not appear why 
the Commissioners’ Court refused the motion, but we think there 
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was a sufficient reason for doing so, and we will presume that 
the Commissioners’ Court acted on it. 

The treasurer of that county had instituted a suit or legal 
proceeding in the Circuit Court, against the plaintiff, as the for- 
mer clerk of the County Court, to recover certain demands 
against him, in favor of the county. But the treasurer failed in 
his suit, and the jury certified the sum of $39 70-100 in favor 
of the defendant in that suit, who is the plaintiffin error, and he 
also recovered a judgment against the treasurer for the costs, 
but the Circuit Court refused to render judgment for the sum 
certified by the jury, for some reason which does not appear. 
The sum certified and the costs, however, were the two claims 
presented to the Commissioners’ Court by the plaintiff in error, 
who requested an appropriation, which was refused. It does 
not appear for what or why the jury certified the sum mention- 
ed; nor does it appear that there was any plea or notice of set- 
off. We must presume the Circuit Court thus rejected the cer- 
tificate for some sufficient reason, as nothing to the contrary ap- 
pears. Perhaps the jury, under the issues joined, (and it does 
not appear what they were) had no right to do so. That part 
of their verdict, unsanctioned, as it is, by the court, is a mere 
nullity, and it is legal evidence of nothing. If the plaintiff had 
presented his claims, which he probably proved to the jury, to 
the Commissioners’ Court, to be allowed as claims against the 
county, which properly precedes an order of appropriation, the 
allowance might have been made. 

His other claim is the amount he recovered as costs in the 
suit. By one of the acts, (Clay’s Dig. 578, § 15,) the sense of 
which is somewhat obscure in consequence of an error in the 
punctuation, the county treasurers are authorized to bring suits 
for all debts or demands in favor of their counties ; and it is 
clear from the acts, that in proper cases it is their duty to doso. 
In his suit azainst the plaintiff in error the treasurer failed, and 
the plaintiff in error recovered judgment against him for the 
costs. But it does not appear whether the costs were so recov- 
ered against the treasurer individually, or were to be levied of 
the goods, &c. of the county. Without deciding that a judg- 
ment could legally be rendered in the latter form, it is sufficient 
to say, that it does not appear by the record before us that it 
was sorendered. ‘Taking it, therefore, as a judgment against 
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the treasurer individually, it may be very proper for the county 
to pay him the amount which he may pay in discharge of it. 
But it also may be very just and proper for the county to with- 
hold every indemnity, as if he brought the suit maliciously, and 
without probable cause. Therefore, the costs were not an ascer- 
tained or established claim against the county, in favor of any 
person. The commissioners were not bound to make the appro- 
priation, without being called on first to audit and allow it. 

By another act (Clay’s Dig. 142, § 1,) the judge of the coun- 
ty and commissioners are required to audit and allow on due 
proof, all accounts and demands legally chargeable upon their 
respective counties, and the accounts so allowed are to be re- 
corded by the clerk, and the claimant jg to receive a warrant on 
the treasurer, signed by the clerk, for the amount so allowed, 
and the clerk is to number the warrant, &c. 

Another act, (Clay’s Dig. 578,) provides that it shall be the 
duty of the county treasurers to register all the authenticated 
claims which may be presented against their counties, desig- 
nating the date of the claims, and the date of filing the same, 
(which shall also be endorsed on the claim,) the name, number and 
amount, also in whose favor the same is, which shall be number- 
ed and registered in the order in which they are received, and 
paid accordingly, and not otherwise. It is first in order to au- 
dit and allow, and afterwards to pay, or to make an appropria- 
tion to pay. As the Commissioners’ Court was called on to do 
the last first, it had a right to refuse. 

The judgment is affirmed. 


McLANE & PLOWMAN vs. RIDDLE & BURT. 


1. When the assignor of a note and his assignee join in a bill, the ad- 
missions of the assiguor before the commencement of the suit are 
sufficient evidence of the assignment.—(Overruling Moore et al. v. 
Hubbard, 4 Ala. 187.) 

2. The title of the assignee of a note, in a bill filed jointly with his as- 
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signor, is sufficiently established by prouf that the note was assigned 
in liquidation of a debt due to him from his assignor, although the bill 
alleges that it was assigned as collateral security. 

3. When an amendment toa bill is properly allowed, the appellate 
court will vot review the decision of the chancellor in allowing the 
amendment without terms. 


Error to the Chancery Court of Talladega. Tried before 
the Hon. D. G. Ligon. 


Rice & Morean, for plaintiffs in error : 

1. An order for leave to amend a bill by adding a plaintiff 
will not be granted after replication, or after publication, or after 
the lapse of a year after a trial and reversal of the decree in the 
Supreme Court, especially if the plaintiff has been guilty of laches. 
In this case the plaintiffs knew the matter of the amendment be- 
fore the original bill was filed, and there is gross laches. —1 Dan. 
Ch. Pr. 459; Milward v. Oldfield, 4 Price, 325; Pleasants v. Lo- 
gan, 4 Hen. & M.489. The leave to amend is granted to Riddle, 
and it is to make “J.C. & J. T. Burt complainants.”? This 
is no authority to make James C. and Joseph T. Burt com- 
plainants. 

2. An amendment must not make a new case, nor will it be 
allowed without a showing. 

3. If such an amendment as is allowed in this case can be a!- 
lowed at all, it must be upon the payment of all the costs up to 
the time of the amendment, and of the amendment itself.—Jen- 
nings v. Springs, 1 Bailey’s Eq. R. 181; 1 Dan. Ch. Pr. 457. 

4. In every case the plaintiffs must recover upon the strength 
of their own averments and proofs. The supposed “ quibbling”’ 
of an answer cannot entitle complainants to relief, in the absence 
of proof of material averments of the bill—McKinley v. Irvine, 
13 Ala. 695. It is well settled that nothing is admitted by the 
silence or “‘ quibbling”’ of an answer, unless it be charged to be 
in the knowledge of the defendant. And here the alleged “ quib- 
bling’’ is as to matters not pretended to be in the defendant’s 
knowledge.—14 Ala. 754; 8 ib, 772; Thompson v. Carson, 1 
Por. 257. 

5. Where there are three complainants, the proof must show 
that all are entitled to recover, or the bill will be dismissed.— 
Moore v. Moore, 17 Ala. 631. (In this case there is not a 
shadow of proof of any right or interest in James T. Burt.) 
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6. It was necessary that the interests of the Burts should be 
alleged and stated, and how acquired.—Plowman & McLane, 14 
Ala. 169. (This is not done, for they do not say who owes the 
debt, for which they say they hold the note as collateral secu- 
rity.) It was necessary to prove these allegations as made, and 
to prove their derivative title as asserted.—McKinley v. Irvine, 
18 Ala. 695-700. 

There is no proof that the Burts acquired the note as collate- 
ral security for a debt Riddle owed them—nor is there any proof 
that Riddle owed them any debt, or that any body owed them 
a debt. 

An admission on information and belief, that a note belongs to 
A. and B., or to one of them, does not prove that A. and B. ac- 
quired it from R. as collateral security for a debt R. owed them. 
It does not prove the debt, nor the joint interest in A. and B., es- 
pecially when the source of the information and its contradictory 
character is pointed out in an amended answer. Such admis- 
sions are insufficient, because proof in the alternative—that is, 
that A. and B. or one of them was owner, would not be sufficient 
to establish a joint ownership in A. and B. When the witness 
says the note was owned by A. and B. or one of them, how can 
a court say A. and B. are the owners? Is it not just as rational 
on such proof to say that “one of them” is the owner? Such 
proof is too uncertain for any decree. 


Wuire & Parsons, contra. 


DARGAN, C. J.—The object of the original bill was to en- 
force the payment of a note for three hundred dollars, (made by 
the plaintiffs in error, payable to Riddle,) by a sale of the premi- 
ses described in the pleadings, upon which Riddle asserted a lien. 
This bill was filed in the name of Alexander Riddle, for the use 
- of James C. and Joseph T. Burt, but was afterwards amended 
and the Burts made parties complainants. The amended bill 
alleges that the note was held by James C. and Joseph Burt as 
collateral security, to secure a debt due to them from Alexander 
. Riddle, their co-complainant. The answer of McLane to the 
original bill alleges that Riddle had no interest in the note, but 
that he had assigned all his interest, legal and equitable, to the 
Burts, or to one of them. This statement was made upon in- 
formation and belief. In his answer to the amended bill he ad- 
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mits that one or both of the Burts have an interest in the note, 
but does not know whether both have or one only, and insists on 
proof to establish the interest of both. Mr. Knox was examined 
by the complainants, who states that before this bill was filed he 
had a conversation with Riddle, in which Riddle informed him 
that he had transferred the note to the Burts, in liquidation of 
a debt he owed them, and that he received the note from one of 
them for the purpose of bringing a suit at law against the ma- 
kers. The chancellor rejected that portion of the evidence of 
Knox relative to the admissions of Riddle; but believing that 
the answer of McLane showed an interest in both the Burts, de- 
creed in favor of the complainants. To revise this decree a writ 
of error is brought, and the first and most important objection 
is, that there is no proof that James C. and Joseph T. Burt 
both have an interest in the note. 

I shall not place my opinion upon the admissions of the an- 
swer, for if it were admitted that they did not show a joint in- 
terest in the Burts, still the complainants were entitled under 
the pleadings and proof to a decree. In the case of Anderson 
v. Ryan, 3 Madd. Ch. R. 174, an assignor and assignee joined 
in a bill alleging the assignment. The defendant answered that 
he had no knowledge of the assignment, but admitted his liability 
to the assignor. At the hearing it was objected, that no decree 
could be rendered, because the assignment was not proved. 
But it was held, that the filing of the bill in the names of the 
complainants, alleging the assignment, was an admission as be- 
tween them of the interest of the assignee, and that this admis- 
sion was sufficient, inasmuch as the defendant had no interest in 
it, nor could he in any manner be affected by it. Now I do not 
intend to go so far as to hold that the allegations of the bill are 
evidence of the interest of the Burts. I think they should be 
considered as pleading merely. But I hold that the admis- 
sions made by Riddle before the filing of the original bill, that 
he had transferred the note to James and Joseph Burt, are evi- 
dence of their interest, and consequently the chancollor should 
have regarded this portion of the evidence of Knox. It is true 
that one cannot make evidence for himself by his admissions ; 
but when they are made against his interest they are evidence 
against him, in favor of those who claim in opposition to him. 
As between Riddle and the Burts, these admissions are evi- 
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dence, and the rights of the defendants are in no wise affected 
by them, and consequently they may be received to show that 
the decree should have been rendered in the joint names of all 
the complainants. It is a general rule, with but few exceptions, 
that the answer of one defendant is not evidence against another. 
Yet when the right of the complainant as against one defendant 
is only prevented from being complete, by some question between 
the plaintiff and the second defendant, the answer of the second 
defendant may be read as evidence. Thus, if a mortgage is 
assigned, and the assignee files a bill against both the mortgagor 
and the assignor, and the mortgage is proved and the assignor 
admits the assignment, the complainant will be entitled to a de- 
cree, notwithstanding the mortgagor may deny all knowledge of 
the assignment.—See 2 Dan. Ch. Pr. 982; 3 Hare, 165. The 
reason of this is, that the mortyagor has no interest in the as- 
signment, and as the answer of the assignor estops him, the 
equity of the assignee iscomplete. If the answer of the assignor 
is evidence to prove the assignment, his admissions made before 
the bill is filed must be evidence of the same fact. I admit that 
this view is inconsistent with the case of Moore et al. v. Hub- 
bard, 4 Ala. 187, but I am entirely satisfied that the decision in 
that case cannot be sustained. The partners in that case who 
had sold their interest, were defendants to the bill, and they 
admitted the transfer by their answer. This court held this ad- 
mission not to be evidence of the transfer against the other de- 
fendants. The error of this opinion consists in this, that the 
answer of the partners who had transferred their interest would 
bind them, and would always be evidence as between them and 
the complainant of the transfer, and they never could afterwards 
-successfully assert their interest, for their answer would show 
that they had none, and when the record itself contains conclu- 
sive evidence of the assignment as between the assignor and as- 
signee, the assignment is established, and the defendant against 
whom the equity exists may safely pay to the assignee. 

As the equity against the defendants was clearly established, 
and the only question was whether Riddle had transferred the 
note to the Burts, the testimony of Knox proving Riddle’s 

_ admissions was evidence of that fact. 
But it is again insisted that the title of the Burts as alleged 
is not proved by the admissions of Riddle. The title alleged ie, 
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that Riddle transferred the note as collateral security, and his 
admissions were that he transferred it in liquidation of a debt 
he owed the Burts. There is nothing in this objection ; for ad- 
mitting that we are to infer from the term liquidation, that the 
transfer was in absolute payment of the note, still this would 
prove the title of the Burts to the note. Their title consists in 
the transfer. When this is proved, their title is proved, and it is 
immaterial in this suit to enter into an inquiry as to the terms or 
conditions of the transfer. All that is necessary to be ascer- 
tained is the fact of the transfer of the note to the Burts. 

It is also cont2nded, that the chancellor erred in allowing the 
bill to be amendel by making the Burts complainants, without 
imposing terms upon the complainants. We will not say but 
that the chancellor might have imposed upon them the cost, or 
some part of it, as a condition upon which the amendment should 
be allowed. But this is a matter we wil! not review. The 
amendment itself was correctly allowed. This being so, we can- 
not reverse the decree because the amendment was allowed with- 
out terms. There is no error in the decree, and it must be 
affirmed. 

Cuitton, J., did not sit in this case. 


MONTGOMERY AND WEST POINT RAILROAD COM- 
PANY vs. VARNER. 


1. In assessing the damages occasioned by the construction of a Rail- 
road to a person through whose lands the road passes, a wituess 
Canuot state his opinion, as to the amount of damage sustained. 


Error to the Circuit Court of Chambers. Tried before the 
Hon. John J. Woodward. 


Semp te, for plaintiff in error : 
1. Opinions, belief, deductions from facts, and such like, are 
matters which belong to the jury, and by which they arrive at 
13 
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their verdict. When the examination extends to these, the judg- 
ment of the witnesses is substituted for that of the jury, and 
their province invaded.—1 Greenl. Ev. 515, § 440; Andrews 
& Bros. v. Jones, 10 Ala. 460; Jones v. Donnell, 13 Ala. 511; 
Lincoln v. Saratoga and Schenectady R. R. Comp. 23 Wend. 
482-3-4. 

2. In no case has a witness been permitted to speak to the 
amount of damage, that being exclusively for the jury, who are 
presumed to be impartial.—Norman v. Wells, 17 Wend. 161-2-3. 

3. The measure of damage to property, is the diminution in 
its value, market value, and not the estimate which a witness 
might place on its diminished value to him, if he were the own- 
er.—Ivey v- McQueen, 17 Ala. 408. 


No counsel for the defendant. 


DARGAN, C. J.—This proceeding was commenced by the 
Montgomery and West Point Railroad Company before a jus- 
tice of the peace, in accordance with the provisions of their char- 
ter, to ascertain the value of the land, stone, gravel and timber, 
that might be used by the company in constructing their rail- 
road over the lands of Alexander Varner. <A jury was impan- 
nelled, who returned a verdict, assessing the value at two thou- 
sand and eight dollars. The company appealed to the Circuit 
Court, and prayed a trial de novo, which they are allowed to do 
by their charter. Upon the trial in the Circuit Court, Varner 
introduced a witness, who was a planter, and had examined the 
land over which the road passed, with reference to the injury 
done toit. He was then asked by the defendant, what in his 
judgment was the damage done to the -land of the defendant by 
reason of the construction and passage of the railroad over it. 
To this question the plaintiffs objected, but their objection was 
overruled. — 

The general rule is, that witnesses must depose to facts, and 
cannot be allowed to give their opinions founded on these facts, 
or the inferences or deductions which they have drawn from 
them. To this general rule, there are many exceptions, most of 
which are: noted by Mr. Greenleaf, in his work on Evidence, 
vol. 1, § 440; and the question before us is whether this case 
proves one of the exceptions to the general principle. When 
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the question to be ascertained is the value of property, the opin- 
ion of witnesses as to its valueis frequently admitted, and in 
many cases it would be difficult, if not impossible, to prove the 
valuein any other mode.—Kellogg v. Krauser, 14 S. & R. 137; 
C. & H. notes to Phil. Ev. vol. 2,760. But I have not been 
able to find any case that holds the opinions of witnesses, as to 
the quantum of damages resulting from any act, competent 
proof. 

In the case of Lincoln v. The Saratoga and Schenectady 
Railroad Company, the plaintiff received an injury through the 
neglect of the agents of the defendant, by which he was pre- 
vented from attending to his business. The Supreme Court of 
New York held, that the plaintiff might show the character and 
extent of his business, and the importance of his personal atten- 
tion to it, for the parpose of showing the extent of the damages 
sustained, but that he could not ask the opinion of the witness- 
es as to the amount of his loss, owing to his inability to super- 
intend his business. —23 Wend. 425. In the case of Norman v. 
Wells, 17 Wend. 137, one of the questions was, the quantum 
of damages arising out of a breach of covenant, under the fol- 
lowing circumstances. The defendant had leased a mill for 
sawing mahogany, and had covenanted not to establish any 
other mill for the same purpose on the same creek. The breach 
assigned was, that the defendant had established another mill on 
the same creek. The plaintiff proposed to prove the guantum 
of the damages he had sustained, by the opinion of the witnesses. 
The court held this proof madmissible—So in the case of 
Herrick v. Lapham, 10 John. 281, the court said, that to call 
upon witnesses to state whether the plaintiff had not sustained 
material injury by reason of the slander alleged to have been 
spoken of him by the defendant, would be to put the witness in 
the place of the jury, and to allow him to draw conclusions for 
them. I cannot at this time imagine a case, where it would be 
lawful to ask a witness his opinion as to the amount of damages 
resulting from an act, or from given facts, though I will not 
say that it could not be done in any case. But I fecl entirely 
satisfied, that the opinion of the witness in the case before us 
was inadmissible. The amount of the damages was the ques- 
tion for the jury to determine, under all the facts and circum- 
stances, and to permit the witness to give his opinion as to the 
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quantum of these damages, without even detailing the facts and 
circumstances upon which his opinion was founded, was m.ani- 
Sestly erroneous. 

The witness should have stated the quantity of land, gravel, 
stone and timber taken by the company, (and which belonged to 
Varner) in the construction of the road, and he might also state 
the value of each. He could also state any other fact, that would 
tend to prove inconvenience and injury to the defendant, in con- 
sequence of the road, such as the necessity of erecting more 
fencing, or any thing else that tended to show, that the labor of 
the defendant was increased in consequence of the road, or his 
eonvenience diminished, and from these facts, the jury and not 
the witnesses are to ascertain the quantum of damages suffered 
by the defendant. 

Let the judgment be reversed, and the cause remanded. 


POLLARD vs. COCKE. 


1. When both plaintiff and defendant in an action of ejectment claim 
under purchases at sheriff's sales under executions against the same 
person, the plaintiff is not bound to prove the nature or quality of 
that persou’s title; it is sufficient if he can establish it in himself. 

. The deed ofa sheriff or marshal cannot be collaterally impeached 
ov account of any irregularities in his proceedings, or in the process 
uuder which he sold the land. 

3. When land is sold under an alias execution, and no objection to its 
regularity is made in the court below, it will be presumed that a pre- 
vious execution was regularly issued. 

4. If a deed is not registered within the six months prescribed by the 
statute, nor until after the rendition of a judgment against the ven- 
dor in favor of acreditor who had no notice of the deed, its subse- 
quent registration cannot reiate back so as to defeat or postpone the 
lien of the judgment. 

5. Judgments rendered in the Circuit Court of the United States create 
alien on the lands of the defendant within this State, co-extensive 
with the lien of judgments rendered in the State Courts. 

6. The statute which requires the registration of deeds within six 
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months after their execution, applies to the deeds of sheriffs and 
marshals. 

7. A sale made in the Southern District of this State, by the United 
States Marshal of that District, of lands situated in the Middle Dis- 
trict, is absolutely void; and his deed tothe purchaser may be im- 
peached collaterally. 


Error to the Circuit Court of Tallapoosa. Tried before 
the Hon. E. Pickens. 


Parsons and Betser & Harris, for plaintiff in error: 

1. One of Pollard’s titles consists of a deed from Joseph G. 
Lindsey, the patentee of the lands in controversy, to Thomas 
Huggins, dated the 27th February, 1840, recorded 3rd March, 
1840, in Macon county, and in Tallapoosa county, 5th June, 
1847; a judgment rendered in the Cireuit Court of Macon coun- 
ty, 24th October, 1842, in favor of Knox v. said Huggins; an 
a'ias fieri facias of Junc, 1847; and a levy and sale of said lands 
to Pollard at the court house door of Tallapoosa county, in Sep- 
‘ember, 1847; and also a deed of the latter date. 

This title is good against the plaintiff, because at the time of 
the rendition of his judgment in the Circuit Court of the United 
States at Mobile, on the 23rd December, 1840, Lindsey had no 
interest in the land, but the right to it had passed from him, by 
te deed executed by him to Huggins, on the 27th February, 
1840; because further, the plaintiff had actual notice of this 
deed before his purchase, and because the judgment of Knox, 
from the Circuit Court of Macon, of the 24th October, 1842, 
is the first which binds the lands.—Garwood v. Garwood, 4 
Hals. 193; Priest v. Rice, 1 Pick, 164; Hiern v. Mill, 13 
Vesey, 120; Daniels v. Sorrells, 9 Ala. 445; Morris v. Ellis, 
3 Ala. 560; Forrest v. Lyon, 16 Ala. 646; Clay’s Dig. 216, 
§ 76; Elmore v. Harris, 13 Ala. 360. 

2. It is at least questionable, whether judgments from the 
Circuit Court of the United States bind lands throughout the 
State, like judgments from the State Courts. It is, however, 
stated by way of dicta in one of ovr decisions, that they do.— 
Campbell v. Spence, 4 Ala. 549; Clay’s Dig. 205, § 17. 

3. If each of the judgments under which the parties claim 
binds the lands from their rendition, then none of them have be- 
come dormant. To render a judgment dormant, mere delay to 









> eran =e an eer SP OO 





190 ALABAMA. 


Pollard v. Cocke. 








execute it is not sufficient.—Rankin v. Scott, 12 Wheaton, 177; 
Patton v. Hayter, 15 Ala. 20; Bank v. Boughton, ib. 128 ; 
Wood v. Gary, 5 Ala. 43; Michie v. Bank, 4 Howard, Miss. 
130; Ridgely v. Gartrell, 3H. & McH. 450. 

4. Even should the judgments from the Cireuit Court of the 
United States in Mobile bind the lands from their rendition, 
still Pollard’s title, derived through that court, is better than 
that of the plaintiff. The judgment of Pollard is the oldest. 
The sale in Mobile, instead of Tallapoosa county, does not vitiate 
the sale to Chandler, and the deed from the marshal to Chandler 
was recorded in Tallapoosa county, before plaintiff’s execution 
was sued out, or his purchase made. And besides the plaintiff 
had actual notice of this deed in the summer of 1845.—-Daniels. 
v. Sorrells, 9 Ala. 446; Land v. Hopkins, 7 Ala. 115; Cooper 
v. Galbreath, 3 Wash. 546; Sanders v. Caldwell, 1 Cowen, 662; 
Hamilton v. Shrewsberry, 4 Randolph, 427; Titcomb v. Maine 
Company, 8 Mass. 326; Wheaton v. Sexton, 4 Wheaton, 503 ; 
Jackson v. Walker, 4 Wend. 462; Lawrence v. Speed, 2 Bibb, . 
401; Turner v. McCrea, 1 N. & McC.11; Osborne vy. Wood- 
son, Haywood, 24; Jones v. Fulgun, 3 Mur. 864; Minor 
v. Selectmen, &c., 4 Smede & Mar. 602; Ware v. Bradford,,. 
2 Ala. 676-682; Quinn v. Wisnall, 7 Ala. 651; Mebile Press 
v. Magee, 9 Porter, 679. 

5. The distinction should be observed, that the present is not 
the case of two judgment creditors, contending for money raised 
by the sale of an execution on a junior judgment; but a contest 
between the purchasers at different sales of the same land, and 
claiming under different titles. In a case like this, the plaintiff 
must reeover on the strength of his own title.—Campbell v. 
Spence, 4 Ala. 549; Brock v. Young, 4 Ala. 584. 

6. There is no statute in this State, requiring a marshal’s 
deed to be recorded, or even a sheriff’s deed. If this be so, the 
argument against the defendant’s deed, because of non-registra- 
tion, must fail. The cases in our court are as to memorandums 
in writing, to take a case out of the statute of fraud. Registra- 
tion is quite a different thing. 

7. The marshal of the southern district is the marshal of the 
middle district, and the land was sold in a county in which he 
was marshal. It is at most an irregularity.—Love v. Williams, 
5 Ala. 58; Ware v. Bradford, 2 Ala. 682; Cotton Press v. 

‘Ioore, 9 Por. 679. 
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Rice & Morean, contra: 

1. The title of Huggins is void, as against the bank of Au- 
gusta, and the purchaser under its judgment, because the deed 
was not recorded according tothe requirement of the statute, 
(Daniels v. Sorrells et al. 9 Ala. 436;) and the plaintiff in error 
can occupy no better situation than the party under whom 
he claims.—Nolen et al. v. The heirs of Gwynn, 16 Ala. 725. 

2. The title of Chandler is void, because the marshal had no 
power to sell land in Tallapoosa county, and in the middle dis- 
trict of the State, in the city of Mobile, which is a different dis- 
trict.—(U. S. Stat. at Large, vol. 5, 315.) The statute of this 
State requires sales of land to be made at the court house door 
of the county in which they lie.—Clay’s Dig. 205, § 17; 216, 
§ 76. And the statute of the United States provides that all 
executions, and the proceedings thereon, shall conform to the re- 
quirements of the respective State laws.—4 U. S. Stat. at Large, 
281, §3. For a construction of this statute, see Amis v. 
Smith, 16 Peters, 303.—See also Gantly v. Ewing, 3 Howard, 
707, which shows that our statute is mandatory, and the sale 
void.—7 Hump. 129. 

3. If the sale be not void, Chandler’s deed not having becn 
recorded in due time, the judgment of the bank of Augusta ac- 
quired a lien superior to it.—Daniels v. Sorrells et al. supra. 

4. The registration statutes apply to sheriff’s deeds.—Scrib- 
ner v. Lockwood, 9 Hammond, 184; 2 Nott & McCord, 105; 
10 Watts, 13. 

5. Sheriff’s sales are within the statute of frauds ; although 
not mentioned in fotidem verbis. Why then, are they not within 
the statutes of registration, where language equally applica- 
ble to them is employed? But these statutes of registration 
are also statutes to prevent frauds.—Robinson v. Garth, 6 Ala. 
204. 

6. Judgments of the Federal Courts rendered in Alabama, 
are liens upon land of the defendant throughout the State.—- 
Lessee of Sellers v. Corwin, 5 Ohio R. 398; Doe ex dem. 
Shrew v. Jones, 2 McLean’s R. 78. 

7. Where, in an ejectment, no other title is set up by either 
party than the title of a defendant in execution, under whom 
both parties claim, the plaintiff is not required to prove the na- 
ture or quality of the judgment debtor’s title.—Doe ex dem. 
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Huntington v. Prichart, 11 Smedes & Marsh. 327; Riddle v. 
Murphy, 7 Serg. & Rawle, 230. And if such a question could 
be raised, it must be done distinctly in the primary court. It 
is plain that no such question was made in this case in the court 
below.—See also 3 Wash. C. C. 546; 1 Overt. 236; 5 Dana, 
271; Brock et al. v. Young et al. 4 Ala., and cases cited in 
plaintiff's brief. 


CHILTON, J.—This was an action of ejectment brought by 
the defendant in error against the plaintiff, to recover certain 
real estate, situate in Tallapoosa county. The presiding judge 
charged the jury, that if they believed the evidence, they should 
find for the plaintiff in the court below; so that the legal suffi- 
ciency of the proof, conceding its correctness, to ‘entitle the 
plaintiff below to maintain the action, and whether if such title 
be shown, it is paramount to that of the defendant, are ques- 
tions for our revision. 

The case was tried upon an agreed state of facts substantial- 
ly as follows: That the land in dispute is situated in Talla- 
poosa county, and was patented to one Joseph G. Lindsey, and 
was in Pollard’s possession at the institution of this suit. The 
plaintiff below showed title as follows: “1. A judgment for 
$1620 against said Joseph G. Lindsey, rendered by the Circuit 
Court of the United States for the Southern District of Alaba- 
ma, in favor of the Bank of Augusta, on the 23d day of Decem- 
ber, 1840. 2. An alias fiert facias issued on the said judg- 
ment, the 28th December, 1846, which was levied on said land 
by the marshal of the Southern and Middle Districts of the 
State of Alabama, and a sale by said marshal, made on the first 
Monday in April, 1847, at the court house door in Tallapoosa 
county, of said Jand to the lessor of the plaintiff, due advertise- 
ment having been made. 38. A deed from said marshal execut- 
ed to said Cocke on the day of said sale, (5th April, 1847,) 
which was recorded in the county of Tallapoosa on the 28th 
day of June, 1847.” 

This being the evidence of the plaintiff’s title, let us exam- 
ine first the question, whether it authorized him to ask the in- 
struction from the court, that if the jury believed the evidence, 
he was entitled to recover. 

1. It is insisted that the facts agreed upon do not show, that 
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‘ Lindsey had title to the land at the time the judgment was ren- 


dered, or at any time between that and the sale to the lessor of 
the plaintiff ; but does not the attitude which the parties res- 
pectively occupy as respects the title of Lindsey, dispense with 
proof, other than the agreement discloses? It appears that 
Pollard, the defendant below, claims to have derived his title 
through Lindsey, by sales made by the marshal anterior to the 
purchase by Cocke.—In Riddle v. Murphy, 7 Serg. & Rawle, 
235, it was said by Gibson J. “ both parties claim under the 
same title, (derived from one Cornelius Murphy) it is too clear 
therefore for argument, that the plaintiffs were not bound to trace 
back their title beyond Cornelius Murphy. If there was a title 
adverse to his, either in the commonwealth, or a third person, it 
lay on the defendant to show it.’>—So also in Doe ex dem. 
Huntington v. Pritchard, 11S. & Mar. 327, it was held that 
in an action of ejectment, where both parties claim under pur- 
chases at sheriff’s sale against the same defendant, it is not ne- 
cessary that the plaintiff should make out his title to be good 
as against the world; if the defendant set up no title, except 
that of the judgment debtor, the plaintiff is not required to 
prove the nature or quality of the judgment debtor’s title. He 
is entitled to recover, if he can establish that title in himself. 
These authorities may suffice to show, that as Pollard is in pos- 
session of the land, claiming to have derived title from Lindsey, 
anterior to the sale by the marshal to Cocke, this amounts to a 
concession of such title. ‘‘ If one man,’’ says Judge Washing- 
ton, ‘‘ came into possession of land by permission of another, he 
thereby admits the title of that other.’’—-Lessee of Cooper v. Gal- 
braith, 3 Wash. C. C. 549. Much more should he be considered 
as admitting the title when he claims to hold from him as pa- 
tentee by sales made by the marshal, who could only sell a legal 
title by our law, of date anterior to the purchase by the plain- 
tiff. 

2. But the counsel for the defendant in error contends that the 
sale is void, because it appears to have been made under an 
alias execution, and that it does not appear when the former 
writ of fieri facias issued; non constat, it may have issued after 
a year anda day. Grant this, and the conclusion is erroneous; 
for this would be to impeach the sheriff’s or marshal’s deed col- 
laterally for irregularitics, the proccss not being void, but voida- 
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ble. This court has repeatedly decided that. a sheriff’s deed , 
cannot be collaterally impeached for any irregularities in his 
proceedings, or in the process under which he sold the land, and 
that all that is necessary to support the title of the purchaser is 
a judgment, execution thereon, levy and the sheriff’s. deed,— 
Ware v. Bradford, 2 Ala. 676; Love v. Powell, 5 ib. 58; 
Smith v. Houston, 16 ib. 111—see also Chambers v. Stone & 
Pope, 9 ib. 260. The only question which can arise in this con- 
nection respects the lien of the judgment. 

In Sellers & Cook v. Hayes, 17 Ala. 749, we held that where 
the bill of exceptions showed that the land was sold under a 
pluries execution, we were bound to presume that other execu- 
tions were issued, and that in the absence of objections taken in 
the court below, that they were regularly issued, so as to pre- 
vent the judgment from becoming dormant. In the case before 
us, the record recites that the land in controversy was sold under 
an alias execution, and it does not appear that any objection was 
made in the court below, as to the regularity of such alias. It 
is then obvious, the two cases are entirely analogous. The case 
of Sellers & Cook vy. Hayes, we think, correctly states the law. 
The term alias necessarily imports that a prior execution issued. 
To determine the time of its issue, we are driven to presump- 
tion. The defendant says, it was not issued within a year and 
a day, but after that time, when according to the statute the 
judgment will be presumed to be satisfied. On the other hand, 
the plaintiff says, the issue of the execution being the official act 
of a public officer, cannot be presumed irregular, upon the maxim, 
that all acts are-presumed to be rightly done. The law is, that 
when acts are of an official nature, a presumption arises in favor 
of their due execution.—Broom’s Legal Maxims, 427-8, and 
cases cited; 2 Phil. Ev., (C. & H. Notes,) 296-7, and the nu- 
merous cases there cited. Where such presumption arises, the 
party asserting such irregularity must prove it, as he could have 
done in this case, had such been the fact. 

3. Having disposed of the preliminary questions raised to the 
sufficiency of the evidence to establish such a title as would 
maintain the action of the plaintiff, let us next consider the de- 
fendant’s title, and ascertain whether it is paramount to that of 
the plaintiff. He showed a deed from Lindsey to one Huggins, 
dated in February, 1840, but which was never recorded in the 
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county of Tallapoosa until after the purchase was made by 
Cocke, but a copy of which was placed upon the record of deeds 
in. Macon county, which copy Cocke saw before his purchase ; 
also, a sheriff’s deed to Pollard, who purchased under an exe- 
cution against Huggins upon a judgment rendered in 1842, at 
a.sale of said land in September, 1847. This was one chain of 
title. Pollard also showed a judgment rendered in the Circuit 
Court of the United States for the Southern District of Alabama, 
against said Lindsey, rendered in April, 1839; an alias exe- 
cution on said judgment, which was levied, and a sale made by 
the marshal on the first Monday in March, 1844, at the court- 
house door of the Circuit Court of the United States at Mobile; 
the marshal’s deed to Daniel Chandler, dated 4th March, 1844, 
and recorded in the same month in the county of Macon, but not 
in the county of Tallapoosa, until the 8th March, 1845; also a 
quit claim deed from said Chandler to Pollard, 31st January, 
1848. It appears that Cocke saw the deed from Huggins on 
the record in Macon county, in January, 1842, and the deed from 
the marshal to Chandler in the summer of 1845. It was also 
admitted, that Cocke was the owner of the judgment under which 
he purchased at the time of its rendition, and that the suit was 
brought in the name of the Bank of Augusta through mistake. 
Such being the evidence, several questions are raised by the 
respective counsel as respects the relative merits of the title. 

It is insisted that Cocke’s title is void, because Lindsey sold 
to Huggins before his judgment was rendered, and this sale di- 
vested him of title, so that there was no interest or title remain- 
ing in Lindsey, upon which the judgment lien could attach. It 
is replied by the opposite counsel to this objection, that the deed 
to Huggins was not recorded until after the purchase by Cocke, 
nor within the time prescribed by the statute, and that the effect 
of this failure to register it within the six months allowed by the 
statute, is to postpone Huggins to the lien of the judgment ren- 
dered before such subsequent registration against Lindsey, his 
vendor. If the deed is not recorded within six months, nor until 
after a judgment is rendered against the vendor, the subsequent 
registration of the deed does not relate back so as to defeat the 
lien of the judgment, but the statute avoids the deed in favor of 
the judgment creditor who has no notice of such deed, either 
actual or constructive, at or before the rendition of such judg- 
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ble. This court has repeatedly decided that. a sheriff's deed , 
cannot be collaterally impeached for any irregularities in his 
proceedings, or in the process under which he sold the land, and 
that all that is necessary to support the title of the purchaser is 
a judgment, execution thereon, levy and the sheriff ’s. deed,— 
Ware v. Bradford, 2 Ala. 676; Love v. Powell, 5 ib. 58; 
Smith v. Houston, 16 ib. 111—see also Chambers v. Stone & 
Pope, 9 ib. 260. The only question which can arise in this con- 
nection respects the lien of the judgment. 

In Sellers & Cook v. Hayes, 17 Ala. 749, we held that where 
the bill of exceptions showed that the land was sold under a 
pluries execution, we were bound to presume that other execu- 
tions were issued, and that in the absence of objections taken in 
the court below, that they were regularly issued, so as to pre- 
vent the judgment from becoming dormant. In the case before 
us, the record recites that the land in controversy was sold under 
an alias execution, and it does not appear that any objection was 
made in the court below, as to the regularity of such alias. It 
is then obvious, the two cases are entirely analogous. The case 
of Sellers & Cook v. Hayes, we think, correctly states the law. 
The term alias necessarily imports that a prior execution issued. 
To determine the time of its issue, we are driven to presump- 
tion. The defendant says, it was not issued within a year and 
a day, but after that time, when according to the statute the 
judgment will be presumed to be satisfied. On the other hand, 
the plaintiff says, the issue of the execution being the official act 
of a public officer, cannot be presumed irregular, upon the maxim, 
that all acts are-presumed to be rightly done. The law is, that 
when acts are of an official nature, a presumption arises in favor 
of their due execution.—Broom’s Legal Maxims, 427-8, and 
eases cited; 2 Phil. Ev., (C. & H. Notes,) 296-7, and the nu- 
merous cases there cited. Where such presumption arises, the 
party asserting such irregularity must prove it, as he could have 
done in this case, had such been the fact. 

3. Having disposed of the preliminary questions raised to the 
sufficiency of the evidence to establish such a title as would 
maintain the action of the plaintiff, let us next consider the de- 
fendant’s title, and ascertain whether it is paramount to that of 
the plaintiff. He showed a deed from Lindsey to one Huggins, 
dated in February, 1840, but which was never recorded in the 
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county of ‘Tallapoosa until after the purchase was made by 
Cocke, but a copy of which was placed upon the record of deeds 
in. Macon county, which copy Cocke saw before his purchase ; 
also, a sheriff’s deed to Pollard, who purchased under an exe- 
cution against Huggins upon a judgment rendered in 1842, at 
a.sale of said land in September, 1847. This was one chain of 
title. Pollard also showed a judgment rendered in the Circuit 
Court of the United States for the Southern District of Alabama, 
against said Lindsey, rendered in April, 1839; an alias exe- 
cution on said judgment, which was levied, and a sale made by 
the marshal on the first Monday in March, 1844, at the court- 
house door of the Circuit Court of the United States at Mobile; 
the marshal’s deed to Daniel Chandler, dated 4th March, 1844, 
and recorded in the same month in the county of Macon, but not 
in the county of Tallapoosa, until the 8th March, 1845; also a 
quit claim deed from said Chandler to Pollard, 31st January, 
1848. It appears that Cocke saw the deed from Huggins on 
the record in Macon county, in January, 1842, and the deed from 
the marshal to Chandler in the summer of 1845. It was also 
admitted, that Cocke was the owner of the judgment under which 
he purchased at the time of its rendition, and that the suit was 
brought in the name of the Bank of Augusta through mistake. 
Such being the evidence, several questions are raised by the 
respective counsel as respects the relative merits of the title. 

It is insisted that Cocke’s title is void, because Lindsey sold 
to Huggins before his judgment was rendered, and this sale di- 
vested him of title, so that there was no interest or title remain- 
ing in Lindsey, upon which the judgment lien could attach. It 
is replied by the opposite counsel to this objection, that the deed 
to Huggins was not recorded until after the purchase by Cocke, 
nor within the time prescribed by the statute, and that the effect 
of this failure to register it within the six months allowed by the 
statute, is to postpone Huggins to the lien of the judgment ren- 
dered before such subsequent registration against Lindsey, his 
vendor. If the deed is not recorded within six months, nor until 
after a judgment is rendered against the vendor, the subsequent 
registration of the deed does not relate back so as to defeat the 
lien of the judgment, but the statute avoids the deed in favor of 
the judgment creditor who has no notice of such deed, either 
actual or constructive, at or before the rendition of such judg- 
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‘ment. A notice acquired before the sale, but after the lien at- 
‘taches, cannot operate to divest the lien or affect the title of a 
purchaser under the judgment.—Daniels v. Sorrells, 9 Ala. 436, 
and cases there cited. 

4. It is submitted by the counsel, whether judgments ren- 
dered in the Circuit Courts of the United States create a lien on 
lands in this State, co-extensive with the lien of judgments ren- 
dered in the State courts. That judgments of the latter char- 
acter create a lien from the time of their rendition on land to 
which the defendant has a legal title situated in any portion of 
the State, is well settled.—Campbell v. Spence, 4 Ala. 545. 
The 20th chapter of the Judiciary Act passed by Congress in 
1789, provides that the laws of the several States, except when 
the constitution, treaties, or statutes of the United States shall 
otherwise require or provide, shall be regarded as rules of decis- 
ion in trials at common law in the courts of the U. States, in cases 
where they apply. By the act of 1828, it is provided that the 
rules of proceeding, &c. shall be the same in the Circuit Courts 
of the United States as in the highest court of original and gene- 
ral jurisdiction in the State. ‘These statutes, taken in connec- 
tion with the construction placed by our own courts upon our 
enactments, which are held to create the lien of judgments upon 
real estate, most clearly give the same lien to judgments ren- 
dered in the Circuit Courts of the United States within this 
State, as attach to judgments of the State courts, and this point 
has been several times decided by the Supreme Court of the 
United States, as well as by the State courts.—Conard v. At- 
lantie Ins. Co., 1 Pet. 453; Waring v. Johnson, ib. 571; Ross 
v. Doe, ib. 664; Doe ex dem. Shrew & Winter, 2 McL. 78; 
Sellers v. Corwin, 2 Ohio, 398—see also, a dictum in Campbell 
v. Spence, 4 Ala. 543, to the same effect. 

5. But it is argued that there is no statute in this State re- 
quiring marshals’ or sheriffs’ deeds to be recorded. The statute 
is general, and we see no reason for exempting them from its 
operation. They certainly fall as much within the mischief in- 
tended to be remedied as other absolute deeds for lands sold at 
public auction. Under statutes of other States requiring regis- 
tration of deeds generally, they have been held to be embraced, 
(Massey v. Thompson, 2 N. & McC. 105; Scribner v. Lockwood, 
9 Ham. 184,) and I believe they have uniformly been held to be 
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within the statute of frauds.—Robinson v. Garth, 6 Ala. 204, 
and cases cited. 

6. We deem it unnecessary to consider the effect of notice by 
Cocke of the deed from the marshal to Chandler. The sale, by 
virtue of which that deed was made, took place at Mobile in the 
Southern District, while the land is situated in Tallapoosa county, 
which is in the Middle District.. The act of 1828 declares, 
** that writs of execution and other final process issued on judg- 
ments and decrees rendered in any of the courts of the United 
States, and the proceedings thereupon, shall be the same, except 
their style, in each State respectively, as are now used in the 
courts of such State,’”’ &c., the Federal Courts having the power 
to make rules so as to adapt their final process to any change 
which may be made by the State law, to preserve conformity.— 
4th vol. U. S. Stat. at Large, 281,§ 3. The Supreme Court 
of the United States, construing this third section of the act, in 
Amis v. Smith, 16 Pet. 313, say, (McKinley, J.,) “‘ we under- 
stand the phrase, ‘the proceedings thereupon,” to mean the 
exercise of all the duties of the ministerial officers of the States 
prescribed by the laws of the States for the purpose of obtaining 
the fruits of judgments.”? At the time this statute was passed 
by Congress, and ever since, lands by the laws of this State were 
required to be sold on the first Monday in the month at the 
court-house door of the county in which they were situated. 

lay’s Dig. 205, § 17; Ib. 216, § 77. The question is, ca 
the marshal of the Southern District make a valid sale in that 
District of lands situated in the Middle District. We feel sat-| 
isfied that he cannot. He is acting in the matter of such sale 
wholly without his jurisdiction, and consequently without autho- 
rity. The want of authority to sell goes to destroy the deed, as 
much as though he had no execution, and this may be inquired 
of collaterally, for it is clearly distinguishable from those cases 
where the officer has power to make the sale, but proceeds irre- 
gularly in the execution of that power. In the latter case his 
deed must be set aside, if at all, by a direct proceeding; in the 
former, it is absolutely void. 

It results from what we have said, that the instruction given 
by the Circuit Court to the jury was correct, and the judgment 
is consequently affirmed. 
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TURNER <Apwm’r. vs. DUPREE’S Apm’r. 


1. A scire facias cannot revive a judgment on which no execution 
could ever have issued. 

2. A decree of the Orphans’ Court which does not designate the per- 
son or persons, in whose favor it is rendered, is void for uncertainty. 


Error to the Orphans’ Court of Madison. 


A DECREE was rendered in the Orphans’ Court against the 
administrator of Donaldson Turner, in favor of “ the personal 
representative, or legal heirs entitled thereto (when ascertained) 
of Mildred Dupree, deceased.”? A scire facias issued on this 
judgment in the name of Mildred L. Dupree and Rebecea A. 
Turner, as heirs at law of said Mildred Dupree, deceased, and 
the judgment was revived in their names, and execution award- 
ed. To reverse this decree, the administrator has sued out this 
writ of error. 


Rosinson, for plaintiff in error. 
C. C. & J. W. Clay, contra. 


PARSONS, J.—A scire facie to have execution upon a judg- 
ment, is only a continuation of the former suit.—2 Dunlap’s 
Practice, 1078 ; 1 Term, 267-268-388. As it is the former 
judgment that is to be revived, and the force of which is thus 
to be continued by process from it, it must be a judgment from 
which an execution could once have issued. 

The decree of the Orphans’ Court was one from which no exe- 
cution could ever have been issued. It does not ascertain the 
person or persons in whose favor the recovery was had, but the 
amount was to be paid to the personal representative or legal 
heirs entitled thereto of Mildred Dupree, deceased. This, as a 
decree, was void for uncertainty.—Joseph’s adm’r. v. Joseph’s 
Legatees, 5 Ala. 280. There was error therefore, in awarding 
the execution, and the judgment is reversed, and the cause re- 
manded. 
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THE GOVERNOR, vse &ec. vs. GEE ef als. 


1. An agent is a competent witness for his principal to prove that he 
has paid over money left with him by his principal for that purpose. 

2. A person whose interest in the event of a suit is precisely balanced 
is a competent witness. 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. Thos. A. Walker. 


A motion was made by the Attorney General, in the name of 
the Governor for the use of the State, against Gee, as the tax- 
collector of Sumter county, and his sureties, for a failure to pay 
over moneys in his hands. The defendant introduced J. C. Van- 
dyke, as a witness, who testified that the defendant had paid 
the money over to him, that he had received it as Comptroller of 
the State, and had deposited it in the Bank at Tuskaloosa. The 
plaintiff objected to this witness on the ground of interest, but 
the court overruled the objection. This is the error assigned. 


Tue Attorney GENERAL, for plaintiff in error. 


HuntTineTon, contra. 


DARGAN, C. J.—In the case of Bean v. Pearsal, 12 Ale. 
592, the plaintiff offered his agent to prove that he had paid 
over to the defendant a sum of money, which the plaintiff had 
left with the agent for that purpose. This court held that the 
testimony of the agent was admissible, on the ground of neces- 
sity, and that case is well sustained by the authorities on which 
it rests. In the case before us, the defendant offered his agent 
to prove that he had paid over to the plaintiff the money left 
by the defendant with him for that purpose. ‘The same ques- 
tion, in principle, is presented in this case that arose in the case 
of Bean and Pearsal, and on the authority of that case, the judg- 
ment in this must be affirmed. But independent of the grounds 
of agency and necessity, I am clearly of the opinion that the 
witness, Vandyke, had not such an interest in this suit as would 
disqualify him from testifying. For if he had not paid over the 
money, the State could recover it of him, although it failed in 
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this suit ; or if the judgment had been in favor of the State, and 
the defendant thereby been compelled to pay, he could recover 
of his agent upon proof of his failure to pay the money that 
had been deposited with him for that purpose. The interest of 
the witness, in my opinion, was precisely balanced, and on that 
ground he was competent to testify.. There is no error in the 
judgment, and it must be affirmed. 


HALL e¢ als. vs. HUGGINS ef als. 


1. The purchaser of an equity of redemption, at a sale made by order 
of the Orphans’ Court, is a necessary party to a bill which seeks a 
foreclosure of the mortgage. 


Error to the Chancery Court of Mobile. Tried before the 
Hon. J. W. Lesesne. 


Tus was a bill to foreclose a mortgage, filed by the defen- 
dants inerror. One of the mortgagors had died, and his inter- 
est in the mortgaged premises had been sold by an order of the 
Orphans’ Court. Hall, the purchaser at the sale, was made a 
defendant to the bill, and answered, but the complainants dis- 
missed their bill as to him, and a decree of foreclosure and sale 
was rendered without him. 


CampsELL, for plaintiffs in error. 


Hopkins, contra: 

The general principle, that all who are interested must be 
joined as plaintiffs or defendants, has been much modified.— 
Chief. Just. Marshal says, in Elwendorf vy. Taylor, 10 Wheat. 
152, “that the objection” in relation to the proper parties, “‘does 
not affect the jurisdiction, but addresses itself to the policy of 
the court.”” “ The rule is framed by the court itself, and is sub- 
ject to its discretion. It is not like the description of parties, 
an inflexible rule, a failure to observe which turns a party out 
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-of court, because it has no jurisdiction over his cause; but being 
introduced by the court itself, for the purposes of justice, is sus- 
‘ceptible of modification for the promotion of these purposes.”’ 

Here, Hall had been in court through the whole cause. He 
had made his whole defence. The court had decreed this de- 
fence.to be insufficient. At the moment of the final decree, the 
complainants dismiss as to him. The court sees fit to grant a 
decree that does not include him. Can Hansfeldt complain of 
this? Perhaps Hall is not concluded by the decree, although 
he was a party till it was. made. But what if heis not? Will the 
Supreme Court examine into the discretion, by which it allowed 
the complainants to dismiss as to him, and yet decreed as to 
Hansfeldt, and the others. 

Hall had the privilege of a defence, of contesting the bond, 
the mortgage, and the account. ‘The other defendants had the 
aid of Hall’s answers. Why should he have been also subject- 
ed to the decree? What beneficial purpose, or end of justice, 
could have been answered by a decree against him? Lord El- 
don, in Cockburn v. Thompson, 16 Ves. Jr. 325, says, that 
‘** this rule was established for the convenient administration of 
justice, and it has many exceptions.”’ 

Incumbrancers either prior or subsequent, are not necessary 
parties to a billto foreclose.—Cullum y. Batre, 2 Ala. 420; 
Gib. 460. But they would not be concluded.—Ib.; see Story, 
178, note 2. | 

From the reasoning of the books, J infer that the case of Hall 
is one, in which the deeree which the chancellor made without 
including him, would not be set aside as erroneous. There is 
1 difference between a party toa bill, and a party to a decree. 
The reasons given in the books for making all persons who are 
interested in the subject, parties to the suit, are stated as rea- 
sons of propriety and convenience. ‘These reasons are satisfie1 
by having made Hall a party to the litigation, without having 
made him a party tothe final decree. As, 

1. “* That the whole case may be seen, and the conflicting in- 
torests be brought owt.”’--Story’s Eq. Plead. p. 75. This ob- 
ject is here answered. 

2. The owners of the equity, or “‘ mortgagors,”’ “ are proper 
parties to the account.””—Ib. 180. So hers, Hall was a party 
to the ta‘sing ef the account three times. 
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3. “ Ultimately he’’ (part owner of the equity,) “is entitled 
to redeem,”’ “‘ as the person having the ultimate interest.””— 
Ib. 180. Hall had notice by a litigation of seven years, during 
which time he might have redeemed. 

4. “To prevent future litigation.””—Ib. 75. 

No possibility of “ litigation”? remains in this case, between 
Hall and the complainants, on the score of the account as to 
which no exception was pending before the Register. Nor can 
litigation arise between Hall and a purchaser at the sale, unless 
it be by distinct titles for the premises, which Hall may hereaf- 
ter setup. This danger would not have been removed, if he 
had remained a party to the final decree. He urged no such 
title in his second answer. He is not in possession. He could 
bring ejectment on such title at all events, at any time hereaf- 
ter. 


PARSONS, J.—1. It is assigned as error, that the final 
decree was made at a time when the court was not authorized to 
be held by law, and without legal authority. It is, however, un- 
necessary to decide this question, because the decree has to be 
reversed upon another ground. 

2. The complainants dismissed their bill as to Daniel E. Hall, 
and afterwards proceeded without him as a party. This we 
think, was erroneous. 

E. S. Beebe and George W. Clark were the mortgagors ; the 
former died, and his interest as mortgagor was sold under an 
order of the Orphans’ Court, and Mr. Hall become the purcha- 
ser, and as such, was made a defendant and answered. Gen- 
erally, to a bill to foreclose, the mortgagor is a necessary party, 
but not so in this case, in consequence of his death, and of the 
sale of his equity of redemption. But Mr. Hall, as the purcha- 
ser of this equity of redemption, was clearly a necessary party, 
and there could be no decree of foreclosure or of sale without 
him. He was a necessary party to the account, and was en- 
titled to redeem.—Singleton v. Gayle, 8 Porter, 270; Story’s 
Eq. Plead. § 195-196-197. 

After looking into the exact state of the record, we are not 
satisfied that there is any other error. The decree is reversed, 
and as the complainants may possibly be able to show a suffi- 
cient ground for leave to make Mr. Hall a party again, we re- 
mand the cause. 
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CORBIN vs. SISTRUNK,. 


1. Paro! evidence is admissible to show that a written instrument is 
altogether void, or that it never had any binding efficacy, or that the 
consideration has failed either in whole or in part. 
. A. executed her note to B. for future services to be rendered by him 
as an overseer, but before the note was delivered, told him that she 
could not employ him unless he brought a recommendation from C. 
B. promised to procure the recommendation, but failed to do so, 
and the services were neverrendered. B. brought suit on the note, 
and proved that he had been ready to enter upon the service at the 
time agreed on, and that A. then refused to employ him. It was held, 
Ist. That the procuring of C.’s recommendation formed part of the 
consideration of the note, and having failed to procure it, B. could 
not recover on the note. 

2d. That parol evidence was admissible to prove what was said 
about the recom:meidation before the delivery of the note. 


ce) 


Error to the Circuit Court of Macon. Tried before the 
iIon. E. Pickens. 


Seasorn Witurams, for plaintiff in error: 

1. The parol testimony was inadmissible, because it wholly 
destroyed the legal effect of the writing, in the view taken by the 
court ; and secondly, a contract cannot be partly in writing and 
partly by parol. If the parol testimony did not destroy the 
effect of the writing, it completely changed its legal effect. ‘The 
parol testimony established a new contract, if any thing, and this 
without a sufficient consideration, and in this view the testimony 
was not admissible, nor the charge of the court correct. 

2. It is improper for the court to say to the jury, that if a 
witness said a particular thing, it established a certain point. 
If the charge could be allowed in any form, it should be left 
tv the jury to say whether or not this parol request on the one 
vart, and the reply on the other part, was intended as a new 
contract, or a new stipulation of the old contract. 

The view taken by tle judge presiding was, that the writing 
was delivered as an escrow. An escrow can never exist ina 
case like the present.—Powell v. Jones, 12 Smedes & M. 506; 
Holt v. Moore, 5 Ala. 521; Stone v. Buckner, 12 Smedes & M. 
82; Merrill v. Smith, 12 Ala. 569; Hair et al. v. La Brouse, 10 
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ib. 548; Paysant v. Ware et al., 1 ib. 160; Mead v. Steger, 5 
Por. 498; Litchfield v. Falconer, 2 ib. 28; Jackson v. Cotton, 
2 Johns. 258 ; 4 Kent’s Com. 454-5 ; 1 Black. Com. 306; Shep. 
Touch., vol. 1, 57-8; Hurls. on Bonds, 8; 3 McCord, 245; 
1 Johnson’s Cases, 125. 


Cropton & Ligon, contra: 

1. The written instrument read in evidence by plaintiff, does 
not purport on its face to set forth the whole contract between 
the parties ; it purports to contain only what the defendant had 
obligated herself todo. All of the contract on the part of thie 
plaintiff rests in parol—instance, the written instrument is en- 
tirely silent as regards the time when the services were to com- 
mence and how long they were to continue, &c. In like man- 
ner no portion of the contract to be performed by the plaintif 
was reduced to writing. Hence parol evidence is admissible to 
show what was his part of the contract.—Potter v. Hopkins, 25 
Wend. 419; Tisdale y. Harris, 20 Pick. 12; C. & H. Notes, 
1471-75. 

2. Parol evidence is admissible to prove that the written con- 
tract was not to be binding upon defendant, except upon the 
happening of a certain event.—Bibb, Judge, &c. v. Reid & Hoyt 
3 Ala. 90; Barlow vy. Fleming, 6 ib. 146; C. & H. Notes, 1450- 
53; Honeycut, use &e. y. Strother, 2 Ala. 139; Murehie vy. Coo!: 
& MeNab, 1 ib. 42; Simonton v. Steele, 11 ib. 358; Morrison y 
Morrison, 6 Watts & Serg. 517. 

3. It is competent to prove by parol a subsequent agree: 

modifying, restraining or discharging a written contract ; and it 


inatters not how soon the subsequent agr eement was made Yr thi 
execution of the written contract. Parol evidence then is admissi- 
ble to show that by a subsequent agreement, made after t’ 

written contract was executed and before it was delivered, de- 
fendant should be released from the written contract, un'ess 


Y 


plaintiff brought a recommendation from Crymes; and tle deliv- 
ery of the written contract was sufficient consideration to su stain 
the subsequent agreement.—C. & H. Notes, 1477; Brewster vy. 
Countryman, 12 Wend. 449; Richardson v. Hebper, or, 15 Pick. ¥ £9. 


CHILTON, J.—Assumpsit upon a writing executed by the 
defendant in error to the plaintiff, as follows: “I, Susannah Ci 


trunk, do oblige myself to pay to Jerome B. Corbin, for his ser 
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vices for overseeing, the sum of two hundred and fifty dollars in mo- 
ney, and two milch cows, also five acres of land to be ploughed when 
necessary.’’ This writing was attested by Daniel M. Perry as 
2 subscribing witness, who was examined upon the trial, and 
testified that the writing was executed in the latter part of the 
year 1849, and that the services stipulated for were to com- 
mence the 1st Jan. 1850, and to continue for that year; that 
after Mrs. Sistrunk had signed the writing, and the witness had 
placed his signature to it, and when she was in the act of pass- 
ing it to Corbin, but before it was delivered, she said to Corbin 
that unless he brought a recommendation from Dr. Crymes she 
could not employ him, to which the said Corbin replied, that 
unless he did bring such recommendation she need not hire him. 
It appeared that nothing had been previously said between the 
parties as to Crymes’ recommendation. The plaintiff objected 
to the testimony of Perry, but the court overruled the objection, 
and the plaintiff excepted. 

It was also made to appear, that the plaintiff was ready and 
willing to enter upon the service contracted for at the time agreed 
upon, but did not produce the recommendation of Dr. Crymes, 
who, as the proof conduced to show, refused to recommend him ; 
but Mrs. Sistrunk refused to hire him, and without calling for 
the production of such recommendation, told him she had em- 
ployed another person. 

The court charged the jury, that if they believed from the 
evidence that after the writing was signed by the defendant, auc 
whilst she was in the act of delivering the same to the plaintiff, she 
said that unless the plaintiff brought a recommendation from 
Dr. Crymes she could not receive him as overseer, and that this 
was assented to by the plaintiff, the writing would not bind tlie 
defendant until the recommendation of Dr. Crymes was pro- 
duced by the plaintiff, and if that had not been produced, tlie 
plaintiff could not recover. To this charge the plaintiff like- 
wise excepted. 

There is a marked difference between parol evidence which 
goes to vary, contradict or add to written agreements whicli 
intelligibly speak the intention of the parties, and which 
they have adopted as furnishing evidence and full expression of 
their intention, or which changes the legal effect of such agree- 
ments, and parol proof which shows that the instrument is alto- 
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gether void, or that it never had any binding efficacy, or the want 
of consideration, either in whole or in part. While the first is in- 
admissible, the latter is constantly received.—1 Greenl. E.,§ 284. 
In the case before us, the defendant gave her note, thus executing 
the contract upon her part, and the writing evidences the terms 
of the contract, so far as to be performed by her, but the con- 
tract on the part of the plaintiff was altogether executory. He 
was to produce the recommendation of his former employer, 
(Crymes,) and serve as overseer for the year 1850. This con- 
stituted the consideration for the note sued on, and if he failed 
to perform his part of the contract, the plaintiff could not re- 
quire a performance on the part of the defendant. The under- 
taking to obtain the recommendation from Dr. Crymes was a 
condition agreed upon as precedent to his entering upon the ser- 
vice. It formed the first and a substantial part of the conside- 
ration, without which, or a waiver of it on the part of the defend- 
ant, the whole consideration failed, and the contract became in- 
vperative. The record presents no question as based vpon a 
waiver of the recommendation, and as the pjaintiff failed to pro- 
cure it, we are very sure that Mrs. Sistrunk had the right to 
treat the contract as at an end, and to reject the plaintiff as 
overseer. The proof that Crymes refused his recommendation, 
and that consequently the plairtiff was unable to produce it, 
coupled with the fact that its production was to precede the ser- 
vice, and that such service was never rendered, goes to the en- 
tire consideration of the contract. ‘The admission of the eyi- 
dence of Perry, and the charge of the court as based upon the proof 
set out in the bill of exceptions, were entirely correct—see upon 
this point, Murchie vy. Cook & McNair, 1 Ala. 41; Simonton v. 
Steele, ib. 357; Honeycut, use &c. v. Strother, 2 ib. 185; Bar- 
low v. Fleming, 6 ib. 146; 3 Phil. Ev., (C. & H. Notes,) 1473; 
Ib. 1450-53. | 

This case is distingushable from Long against Davis, at tlic 
present term, where we held that the charge of the court which 
gave to a parol agreement made contemporaneously with the writ- 
ing, the force of changing the legal effect of the writing, was erro- 
neous. 

Let the judgment be affirmed. 
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BROWN vs. HIGGINBOTTOM, usr, &c. 


1. An execution which is issued by a Justice of the Peace, after the 
lapse of ten years from the issuance of the last previous execution: 
is not sufficiently regular to authorize a sale of the Jand on which 
it may be levied for want of personal property. 


Error to the Cireuit Court of Tuskaloosa. Tried before the 
Hon. Geo. D. Shortridge. 


P. & J. L. Martin, for plaintiff in error, cited—Clay’s Dig. 
206, § 28; ib. 207, § 31; Taylor v. Acre, 8 Ala. 491; Wil- 
son v. Collins, 9 Ala. 127; Van Cleave v. Haworth, 5 Ala. 188; 
Shackleford v. Miller, 18 Ala. 675. 


E. W. Peck, contra: 

1. The bill of exceptions shows no error that can be noticed 
hy this court, because both the objections named in the bill of 
exceptions are general objections merely for supposed irregu- 
larities in the proceedings before the justice of the peace, with- 
out pointing out and showing in what the supposed irregulari- 
ties consisted. ‘The court below, therefore, was not bound to 
notice the said objections, and properly overruled them. 

2. If the objections consist in any supposed variance be- 
tween the warrant and the judgment entry, and executions, as 
to the names of the parties, it is sufficient to say, that advantage 
could not be taken of that, on a motion for an order to sell tlic 
land levied on; such an irregularity could only have been reach- 
ed by an appeal, or on certiorari. The supposed variance would 
at most make the judgment erroncous, and subject to be re- 
versed, but not void; the execution was, therefore, rightfully 
issued and levied, and if so, the order to sell was properly made. 


DARGAN, C. J.—Several objections have been taken to 
the regularity of the proceeding before the justice of peace, and 
to the propriety of the order of the Circuit Court, directing the 
land to be sold; but we shall take notice of only one of them. It 
appears that the first execution was issued on the 25thof Janua- 
ry, 1840, which was never returned. The second was issued 
on the 25th of March, 1850, which, for want of personal pro- 
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perty, was levied on land as the property of the defendants, and 
upon this levy the order of sale was granted. The act under 
which this-order was made provides,. “that when it shall be- 
come necessary for the want of personal property, to levy an 
execution issued by a justice of the peace om land, it shall be 
the duty of the officer levying such exeeution, to return the same 
to the next Circuit Court of his county, and such court shall on 
the motion of the plaintiff, and it appearing by an exhibition of 
the proceedings before the justice, that the same have been re- 
gular, order a sale of such land, or whatever part thereof may 
be necessary to satisfy such execution.”,—Clay’s Dig. 207. 
Was this execution sufficiently regular to authorize the order of 
sale? We think if an execution is issued contrary to law, that 
it cannot be regular, within the meaning of this act. 

It is true that an execution issued upon a judgment after a 
year and a day, is not void, but voidable only, and if not avoid- 
ed by the defendant, and his property isseld under it, the pur- 
chaser will acquire a good title. But we do not think that it 
was intended by this act, to allow the lands of a defendant to be 
sold under an execution, which ought not to have issued by the 
justice; therefore it is that the court is required before ordering 
the sale, to inspect the proceedings, and if they are not regular, 
the order cannot be granted. If the execution is shown to have 
been issued improperly, and not in conformity to law, a sale 
of the lands should not be ordered, without entering into the in- 
quiry, whether the writ was void, or voidable merely. This we 
hold to be the true construction of this act ; and hence, the ques- 
tion is whether the execution issued on the 25th of March, 1850, 
was issued in conformity to law. By the law of this State, if 
an execution has been issued on any judgment or decree within 
a year anda day, and the same has not been returned satisfied, 
another may be issued within ten years thereafter, and the pre- 
sumption of the payment of the judgment does not arise until 
ten years have elapsed, during which no execution has been 
issued. But if ten years have elapsed, during which no execu- 
tion has issued, or if no execution at all has been issued within 
the year and day from the rendition ef the judgment, then the 
common law presumption of payment arises, and afterwards an 
execution cannot lawfully issue without reviving the judgment, 
by scire facias. This is the construction put upon the statute 
of 1835, in the ease of Van Cleave v. Haworth, 5 Ala. 179, 
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which was examined and re-affirmed in the case of Shackelford 
v. Miller, at the present term. Looking then to the executions, 
and the judgment on which they were issued, we must hold that 
the execution issued in March, 1850, was not sufficiently regu- 
far within the meaning of the act; for more than ten years had 
elapsed between the issuance of the first and second executions. 
The second could not therefore legally issue, and the court erred 
in ordering a sale of the lands levied on by it. The judgment 
must therefore be reversed, and the cause will be remanded, if 
the defendant in error wishes it. 





een oer * 


ARMSTRONG e¢ al. vs. PUGH. 


!. The liability of the sureties of a county officer does not cease upon 
their application to the County Judge to require a new bond from 
the officer, but continues until the new bond is given, or until the 
office is declared vacant on account of the officer's failure to give it. 


Error to the Cireuit Court of Pike. \ 
F. S. Jackson, for plaintiff in error. 
Burorp, contra. 


DARGAN, C. J.—This was a motion against Wiley S. 
Armstrong, and his securities upon his official bond as clerk of 
the County Court of Pike, to recover a sum of money collected 
by him as clerk upon a judgment rendered in said County Court, 
in favor of the plaintiff, against John Lindsey. ‘The securities 
pleaded, that Wilkinson, one of them, thirty days before the lia- 
bility of their principal accrued, gave notice to the judge of the 
County Court of said county, to cause Armstrong, the clerk, to 
renew his official bond. ‘To this plea the plaintiff demurred, 
and the demurrer was sustained by the eourt. 

It is made the duty of the respective county judges, 
whenever application is made to them by a security of any 
clerk, sheriff, or other county officer, to issue a citation to 
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such officer, to appear before them on some day named there- 
in, not less than ten, nor more than fifteen, and renew his 
bond, with good and sufficient securities, for the faithful perform- 
ance of the duties of his office. And upon the execution of such 
new bond, the security or securities making the application, shall 
be discharged from the obligation of the bond previously entered 
into by them. But such discharge will not relieve them from 
the liabilities which had been incurred before that time.—Clay’s 
Dig. 534, § 13-14. Under this statute, it is clear that the liabili- 
ly of a security must continue until the officer gives the new 
bond in accordance with the order of the County Court, or until 
the office shall be declared vacant for a failure to do so, which 
may be done under the 15th section of the same act. ‘That a 
security makes application to the judge of the County Court does 
not discharge him, but his liability continues for the official acts 
of the officer, until the new bond is given. ‘The security per- 
haps can compel the county judge to issue the citation by man- 
damus, and his refusal may give the security making the appli- 
cation a cause of action against him; these however, are not 
questions before us. The only question is, whether the applica- 
tion of a security to the county judge to require a new bond 
from the officer, will discharge him from liability for the subse- 
quent defaults of the officer. It is certain that it will not; con- 
sequently, the demurrer was properly sustained. 
Let the judgment be affirmed. 


——ewewweeeweowrwewewwe™ 


COSTER vs. BRACK, Apm’r. 


1. When the defendant, instead of demurring to a replication, takes 
issue upon it, he cannot test its legal sufficiency by a motion to ex- 
clude evidence, which tends to establish it. 

2. When an administrator acquires real estate by pnrchase from the 
heirs of his intestate, it cannot be regarded in a court of law as as- 
sets in his hands. 


Error to the Cireuit Court of Montgomery. Tried before 
the Hon. R. Dougherty. 














JANUARY TERM, 1851. 211 





Coster v. Brack, adm’r. 





Assumpsit by Coster against Brack, as administrator of Gains 
Brack, deceased, to recover the amount of a promissory note, 
executed by the intestate to said Coster. The defendant plead- 
ed, among other things, that the estate had been declared insol- 
vent by a decree of the Orphans’ Court, to which the plaintiff 
replied, that after the decree of insolvency, the defendant hat 
received other assets of the estate, which were more than suffi- 
cient to pay allthe debts of the imtestate. On the trial the 
plaintiff offered to prove, that the intestate had died, seized anid 
possessed of a certain house and lot in the city of Montgomery, 
which had not been sold under the decree of the Orphans’ Court, 
and that it, together with the personal property of the estate, 
vas more than sufficient to pay all debts; that the defendant 
had acquired the house and lot by purchase from the heirs of 
the intestate, (the purchase money being an amount which hal 
heen certified in his favor by the Orphans’ Court, on final set- 
tlement,) and that he had afterwards sold it, and had not ac- 
counted for the proceeds of the sale. This evidence was exclul- 
ed by the court, on the motion of the defendant, to which the 
plaintiff excepted, and which he now assigns as error. 


Martin & Baupwin, for plaintiff in error. 
Mayes, contra. 


CHILTON, J.—In Edwards v. Gibbs, Judge, &c., 11 Als. 
292, it was held, that the effect of the decree of insolvency wa; 
to transfer to the Orphans’ Court the exclusive jurisdiction of 
all claims against the estate, and in that court, it may be show: 
on final settlement, that the administrator has withheld or wast- 
ed the assets. With this decision we are satisfied, and it show= 
that the replication of the plaintiff to the plea of insolvency, that 
assets came to the hands of the administrator after the decree 
of insolvency, suflicient to pay all the debts, as also the similar 
replication to the fourth plea, was bad, and would doubtless 
have been so held upon demurrer; but the defendant failed to 
demur, and took issue, and if the rejected proof tended to estah- 
lish this issue, it could not properly have been excluded upon 
the ground of the insufficiency of the replication. The defen- 
dant having treated it as sufficient, could not in this indirect way 
call in question its legal sufficiency. 

The effort in the case before us was, to prove that the intes- 
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tate died seized of real estate of value sufficient to pay all th 
debts due from his estate, and that the administrator instead « 
applying for an order to sell the same, purchased it of the heir 
in consideration of a balance certified in his favor by the Or- 
phans’ Court cn final settlement. 

It is true, that the statute declares, that the lands, tenements, 
and hereditaments of a testator or intestate, shall stand char- 
geable with all the debts of the deceased, over and above what 
the personal estate shall be sufficient to pay, &c., saving to the 
widow her dower in all cases.—Clay’s Dig. 191, § 1. But lands 
can only be considered assets sub modo. Upon the death of the 
intestate, the title if in him is devolved upon his heirs, and the 
statutes prescribe the mode by which they may be subjected to 
the payment of the debts in case of the insolvency of the estate. 
Clay’s Dig. 224 e¢ seq.; until the requisite steps are taken to 
subject the lands, until in other words, they are turned into as- 
sets by a sale under the statute, the title remains in the heirs, 
and not in the administator. 

If he acquire the title by a purchase from the heirs, such pur- 
chase is outside of his administration, and while he would be 
chargeable with the rents and profits, and might be held as a 
trustee in equity of the legal title for the benefit of the unpaid 
creditors, the land thus ‘situated could not be regarded in a 
court of law, as assets in his hands. Whether he could be sued 
as upon a devastavit, under the statute, which declares that an 
administrator, who fails to apply for leave to sell the real estate 
within three months from the time of reporting the estate insol- 
vent, shall be guilty of a devastavit, and may be sued upon his 
bond, together with his securities, is a question not presented by 
this record.—Clay’s Dig. 197, § 27. 

We think it very clear, from an examination of the statutes, 
that before lands can be made assets for the payment of debts in 
the hands of an administrator, the Orphans’ Court must have or- 
dered a sale of them, or some steps known to the law for divest- 
ing the title of the heirs must have been taken. As nothing of the 
kind was done in the case before us, it follows that the evidence 
offered of the seizin of the ancestor, and the purchase of the 
land by the administrator, did not tend to prove that such land wat 
assets in the administrator’s hands, and was properly rejected, 

Let the judgment be affirmed. 

Darean, C. J., not sitting. 
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. The general rule that an objection for want of proper parties de- 
fendants must be taken by demurrer, plea or answer, and cannot be 
raised for the first time at the hearing, applies only to those cases in 
which a decree may be rendered and relief granted in conformity to 
the prayer of the bill, without the probability of injury to the rights 
of those who are not made parties. 

. All the mortgagees in whom is vested the legal title, are necessary 
parties to a hill to redeem, filed by the assignee of the equity of re- 
demption. 

3. When a special authority is vested in one or more of the mortga- 
gees for the benefit of all, all have an interest in the exercise of that 
authority, and a decree cannot be rendered affecting their interest 
unless they are all made paities to the bill. 

4. If the mortgagee is only a trustee for another, the cestui que trust is a 
necessary party to a bill to redeem, unless some special reason is 
shown whiy he may be dispensed with. 

. When the principal debtor executes a mortgage to secure his sure- 
ties on a debt due to the Bank, the Bank is a necessary party to a 
bill to redeem filed by the assignee of the equity of redemption, un- 
less the bill alleges that the debt has been paid. 


i) 


en 


Error to the Chancery Court of Talladega. Tried before 
die Hon. W. W. Mason. 


Ir is shown by the bill that Willis Wood was indebted to the 
Branch B: ank at Montgomery by two Pp) ‘omiiss sory notes, one for 
three hundred and seventy-five doll lars, due June, 1840, and the 
other for two hundred and seven dollars, due in June, 1839; and 
that Henry G. Woodward, Matthew Wood and John Caney were 
his seenrities for the payment of them. For the purpose of pro- 
tecting his securities against less, the said Willis Wood, on the 
Ath day of April, 1840, conveyed the land described in the 
~ leadings to them by way of mortgage, and authorized either 
Henry G. Woodw: wd or Mathew Wood to sell it after the 10th 
day of May next thereafter, if the said Willis should fail to pay 
said notes. The deed also provides, that if the debts should be 
extended, and the securities, or either of them, should continue 
bound, that the deed should continue in force as a security for 
their protection. It is further shown, that Matthew Wood has 
become the purchaser of all the title and interest left in Willis 
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the notes payable in Bank were extended by Willis Wood as 
principal, and Henry G. Woodward and Greene Mitchell as se- 
curities, and after the extension of said notes, that Willis Wood 
paid to Henry G. Woodward the amount of his indebtedness to 
the Bank, and that he undertook and promised to pay the Bank 
debt and discharge the mortgage. The bill, however, prays an 
account, and the complainant offers to pay any balance to the 
vaid Woodward, that may be ascertained to be due to him; it 
also prays for an injunction to enjoin the said Woodward from 
selling said land, and that the mortgage be decreed to be satisfied. 
The answer of Woodward admits the execution of the mort- 
gage, and the extension of the debts, as alleged in the bill, but 
denies that Willis Wood in his life-time paid to him the amount 
of the debt due to the Bank, or that he agreed to release the 
mortgage. But the chancellor conceiving that the testimony 
established the allegations of the bill, granted the relief prayed, 
without a reference to the master to ascertain how much had 
been paid to Woodward, or whether anything was due to him or 
not. To reverse this decree, Woodward prosecutes a writ of 
error to this court. 


Woopwarp, for plaintiff in error. 
Rice & Morean, contra. 


DARGAN, C. J.—We can consider this bill in no other light 
than as one to redeem, filed by the assignee of the equity of re- 
demption ; and the first question made by the assignment of er- 
rors is, whether the complainant has brought before the court 
all persons whom it was necessary to make parties defendants. 
The complainant, however, insists that the objection for the want 
of parties was neither taken by demurrer, plea or answer, and 
therefore it should not be allowed, even if the bill was defective 
in this respect. The general rule is, that a defect for the want 
of parties defendants must be taken advantage of cither by de- 
murrer or plea, or it should be insisted upon in the answer.— 
Story Eq. Pl., § 541; 1 Dan. Ch. Pr. 334. And if the objec- 
tien be not taken in one of these modes, the court may procee| 
to a final decree, unless the rights of the absent parties would be 
thereby affected. But in some cases the defect is fatal to the 
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character of the bill, or to the relief sought by it, and the Court 
could not proceed to a final hearing and render a decree in con- 
formity with the prayer of the bill, even if the defendant brought 
before the court made no objection to the want of proper par- 
ties.—Story Eq. Pl. § 236. In England, there is a rule adop- 
ted upon the subject, which authorizes the court to make a de- 
cree saving the rights of absent defendants, if the court shall 
see fit, when the objection is not taken either by plea or demur- 
rer, or by the answer.—Dan. Ch. Pr. 338. But even under 
this rule, the court will not proceed to a final deerce if the 
rights of those not made parties can be affected thereby.—Dan. 
Ch. Pr. 339, and authorities there cited. It is then only in 
those cases where relief may be granted without the probability 
of injury to the absent defendants, that the court will proceed to 
a final decree without making all persons interested parties de- 
fendants, unless the failure or omission to do so is justified by 
some special reason. Even under these general rules, we think 
the court erred in proceeding to a final decree. By tlie deeds 
of mortgage, the legal title to the land was vested in the securi- 
ties, Henry G. Woodward, Matthew Wood and Jolin Casey, 
and before the party complainant can obtain a decree to redeem, 
he should bring before the court all the mortgagees in whom is 
vested the legal title.—Story Eq. Pl. § 188. But if a special 
authority is vested in one or more of the mortgagees for the 
benefit of the whole, then it is apparent that they all have an 
interest in the exercise of this authority, and a deerce taking it 
away must affect the interest of all, and therefore all must he 
made parties, or the bill will be so defective that the court should 
not proceed to a final decree, notwithstanding the objection was 
not taken until the hearing ; oa if it does, the decree may be 
reversed by appeal or by writ of error. Again, if the mortga- 
zee be but a trustee for another, the cestui que trust should be 
Lrought before the court as a defendant, unless some special reason 
he shown why it is not necessary. Under this rule we think the 
Branch Bank at Montgomery should have been made a party defer. - 
dant, for although the mortgage was intended to protect the se- 

curities, yet the debt was due to the Bank, and consequently 
they were but trustees in equity for the benefit of the Bank, or 
rather trustees to pay the debt, whether that was due to the 

Bank or to any one else. Thus it is a principle of equity that 
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if A and B be bound for a debt to C, A as principal, and B as 
security, and A give B a mortgage to secure him, C, the cred- 
itor of both, may resort to the mortgage for: the satisfaction of 
his debt. —-McMahon vs. Fawcett et al. 2 Rand. § 514, and cases 
there cited. Now the bill as framed does not show that the 
debt due to the Bank has been paid, and to render the Bank an 
unnecessary party, that should be alleged. From the fact that 
the Branch Bank at Montgomery is a necessary party, it fol- 
lows that Mitchell should also be made a party. He is but the 
security of Willis Wood, and therefore interested in taking the 
accounts, and may resort to all the securities for his indemnity, 
that the Bank has from the principal debtor for the payment of 
the debt. To supersede the necessity of making the Bank or 
Mitchell parties, some reason should have been alleged in the 
bill; but none is, and the court erred in proceeding to a final de- 
cree without them. Without, therefore, examining any other 
question, we must reverse the decree of the chancellor and re- 
mand the cause, that the bill may be amended if the complain- 
ant sees fit todo so; for as the bill now stands, not only Casey, 
one of the mortgagees.’ but the Branch Bank at Montgomery and 
Mitchell, are all necessary parties as defendants. 
Let the decree be reversed, and the cause remanded. 


Cuitton, J., not sitting. 


OO OOOO 


SMITH ef a!. vs. WILEY. 


. When the endorsement on a writ states that the suit is founded on 
a refunding bond given to wie plaintiff as administrator, while the 
writ is in the name of the plaintiff individually, and the declaration 
agrees with the writ, there is not such a variance between the en- 
dorsement and the declaration, as will authorize the court to reject 
fle latter. 


Error to the Circuit Court of Perry. 


Tuts was an action of debt instituted by Wiley against the 
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plaintiffs in error. ‘The endorsement on the writ states that the 
action was founded on a bond executed by the defendants to the 
plaintiff, for the sum of $40,000, conditioned, that if the said 
Joseph W. Smith as guardian of John S. Smith, had received of 
the plaintiff, as administrator of Robert Smith, deceased, more 
than the distributive share of said John S. Smith, then they 
would refund the overplus; and that the object of the suit was 
to recover an overplus so paid. The suit was brought in the 
name of Wiley individually, and the declaration pursued the 
writ. 

I. W. Garrort, for plaintiffs m error: 

1. A refunding bond is a bond given by a distributee to an 
administrator of an estate, conditioned to pay back to such ad- 
ministrator his portion of any debt or demand that may after- 
wards come against such estate. It is given for money belong- 
ing to the estate, and not to the administrator, which the admin- 
jstrator pays over to the distributee, and takes his bond that 
it shall be paid back on the happening of the contingency pro- 
vided against by the bond. ‘The bond consequently, is the pro- 
perty of the estate, and not of the administrator. If the admin- 
istrator dies, resigns, or is removed, then the refunding bond 
eyes to his successor ; and after the estate is finally settled, the 
hond still remains good for the protection of the distributees or 
legatees severally, in the event that a ereditor should succeed in 
iem as such distributees or lega- 
teos after a final settlement. It is, therefore, contended that a 
refunding bond is an asset of the estate of Robert Smith, and 
that Wiley could not maintain an action on it in his own name. 


making cool a cialm against ti 


ff lie can sue upon it in his own name, then he can convert it to 
his own wse.—Danham v. Grant, 12 Ala. 105; Barron v. Vand- 
yert, 13 

2, When one is summoned as a garnishee in his individual 
capacity, and answers indebtedness as executor, no judgment 
ean be rendered against him.-—-Ex’r. of Tillinghast v. Johnson, 


~ ryt re 7 i . ’ - . . - 
5 Ala. S14. Tae executor could not consequently sue for, and 


yecover in his individual capacity, on such cause of action. 


Joun. for defendant: 

1. There is no variance between the cause of action and the 
first declaration filed. ‘The amended declaration embodies lit- 
15 
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erally the cause of action as endorsed on the writ, and conse- 
quently there could be no variance; therefore, the non-suit was 
erroneous. — Wharton y. Franks, 9 Por. 232; Sextonv. Roane, 
7 Ala. 829; Exparte Ryan, 9 Ala. 89; ‘Tenison v. Martin, 
13 Ala. 21; The State Bank v. Johnson and Jeffries, 9 Ala. 
367 ; 1 Chitty’s Pleadings, 250-251-252-253. 

2. But if there had been a variance, the court should have al- 
lowed the plaintiff to amend his endorsement on the writ as pro- 
posed.—Wharton v. Franks, 9 Por. 232. : 

3. The facts did not authorize the court to dismiss the case. 
Hunt, use, &c. vy. Stewart, 7 Ala. 525. 

The question as to the sufficiency of the declaration cannot 
be presented on this record. The only question is, as to filing 
the declaration. But should the other questions suggested be 
considered, then the first count in the declaration, or first de- 
claration counting on the penalty without assigning breaches, is 
good.—Governor, use, &c. vy. Wiley, et al. 14 Ala. 172. 

But the second declaration or count is good, if the first be not, 
for the breaches are assigned, and whether well assigned or not, 
must be tested by demurrer, and not by motion to strike from 
the file. 

The reason assigned for striking from the file, and refusing 
leave to file the amended declaration, and for the refusal to al- 
low the proposed amendment of the endorsement on the writ, was 
that the plaintiff could not sue in his individual capacity on a 
refunding bond, taken by him for money as administrator. But 
this position is clearly wrong, because refunding bonds are not 
assets, and because the plaintiff has ceased to be administrator 
and therefore could not sue as administrator.—Dunham y. 
Grant, 12 Ala. 105. 

But if this position were untenable, and it were true that the 
bond sued on was vayable to the plaintiff as administrator, he 
could sue in his own name individually, and even if the money, 
when collected, would be assets in his hands. If there had been 
a final settlement, and he had been charged with the amount, he 
could collect the amount.—Hall v. Chenault, 13 Ala. 710. 

Refunding bonds are intended for the benefit of the adminis- 
trator individually, and he may sue for his own benefit, either 
before or after final settlement of the estate.-—Clay’s Dig. p. 
196, § 23-24. 
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CHILTON, J.—The only question for our consideration is, 
whether there was such a want of conformity between the writ 
and declaration, as to justify the court in rejecting the latter. 
It was said in Sexton v. Roane, 7 Ala. 830, that the design of 
the Legislature, in requiring the cause of action to be endorsed 
upon the writ, was to apprise the defendant of the matter in 
controversy, so that he might not be taken on surprise, &.— 
We think there could have been no surprise in this case. ‘The 
suit by the plaintiff below was brought in his individual capa- 
city, and the writ and declaration agree as to the character in 
which he sues. ‘The cause of action as endorsed on the writ 
substantially agrees with that described in the count; at all 
events, there is not such a radical departure or variance, as un- 
der our decisions, authorized the court to reject the declaration. 
See Tenison v. Martin, 13 Ala. 27, and casescited. Whether 
the bond declared on is not assets of the estate of Smith, is a 
question which cannot be presented in this way, and one which 
we do not now decide. 

The judgment of the Cireuit Court, reversing the judgment 

f the County Court, must be affirmed. 





Sooners —- 


PECK & CLARK vs. WALLACE & LEWIS. 


1. When a person places a note in the hands of an attorney for col- 
lection, and takes from him a receipt for it in his own name, but 
does not claim it as his own, nor any lien upon it, and the note it- 
self is payable to a third person, and not endorsed, a payment by 
the attorney of the proceeds of the note to the payee will discharge 
iim from all liability to the person who placed the note in his hands. 


Error to the Circuit Court of Tuskaloosa. Tried before the 
Hon. John D. Phelan. 


E. W. Peck, for plaintiffs in error: 

The only question made on this record is, was the money at 
the time it was paid, lawfully paid by the plaintiffs in error, to 
Boyd, the payee of the note? 
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The question is not deeided against the plaintiffs in error, by 
holding that they were the agents of the defendants in error by 
receiving the note of them. ‘Fhis is undoubtedly true in one 
sense, but were they not also the agents of Boyd to whom the note 
was made payable? 

The note being payable to Boyd, and not endorsed, suit upon 
it must have been brought in his name; and without authority 
for that purpose, the suit could not rightfully have been brought 
for the use of the defendants in error, thereby subjecting them 
to a liability for the costs. 

Again, if the plaintiffs in error had refused to pay the money 
to Boyd, the payee, on demand, could not he have recovered it 
by suit? Would it have been any defence to such an action for 
them to have proved the simple fact, that they had received the 
note from the defendants in error? If that fact alone would not 
have defeated such an action, then the judgment in this case on 
the evidence should have been for the plaintiffs in error, for the 
only evidence of the rights of the defendants in error, is the re- 
eeipt, which proves merely that the note was received from them. 

If Boyd could have recovered the money of the plaintiffs in 
error, because the note was payable to him, and because the mo- 
ney was collected in his name, there being no evidence that the 
note had been assigned, (and there is no evidence whatever of 
that fact,) then I ask, was it not lawful for them to pay him the 
money without suit? 

This is a case in which the plaintiffs i in error might well hay 
paid the money either to the Cefendants in error, or to Boyd. 

whichever made the first d mand; to the defendants in error 
because the note was received from them; to Boyd, because the 
note was payable to him, and collected in his name, there beix:; 
no evidence that he had assigned it to the defendants in errer.— 
Williams v. Willington, 1 H. Blackstone’s R. 85, end of Lord 
L ough borough’s opinion. 

As to the practice on a demurrer to evidence, I refer tl 

court to 2nd vol. Dunlap’s Practice, and the cases there cited. 

The language employed in some of the cases reported and re- 

ferred to on the defendant’s brief is too strong, not warrantc«! 
by principle or adjudged cases. ‘To say that a eourt will lean 
against a party, is a reproach to the court. 
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P.& J. L. Mawver, contra, referred to Peck & Clark v. Wal- 
lace & Lewis, 10 Ala. 146; 12 ib. 768; Gazzum, Herd & Wragg 
v. B’k Mobile, 1 ib. 268; Edmonds v. Edmonds, ib. 401; Pharr & 
Beck v. Bachelor, 3 Ala. 242; Carson v. State Bank, 4 Ala. 
148; Dearing, Smith & Co. v. Smith & Wright, ib. 432 ; Fos- 
ter v. McDonald, 15 Ala. 376. 


PARSONS, J.—This case was here on two former occasions. — 
10 Ala. 146; 12ib. 768. But it was here on those occasions upon 
facts that do not appear in it now. It does not now appear that 
Boyd, the payee, ever endorsed the note; nor is there any evidence, 
except what the plaintiffs below introduced, and to that the de- 
fendants below demurred, and the ceurt, upon the demurrer to 
the evidence, gave judgment against the defendants below, who 
are now the plaintiffs in error. To give the plaintiffs below the 
benefit of every fact, which their evidence conduced to prove, 
the question is, whether they made out a cause of action against 
the defendants. Their evidence proved, or conduced to prove a 
promissory note, payable to the order of Boyd; that this note 
by their agents had been put into the hands of the defendants 
below for collection, who gave their receipt for the collection to 
the plaintiffs below; that the plaintiffs below, after the money 
had been collected by the defendants, caused it to be demanded 
of the latter, who failed to pay it, however, because they had 
already paid it to Boyd, which was before this suit was brought. 
Now, if it be conceded, that either the plaintiffs below, or Boyd, 
might have maintained an action against the defendants for the 
aeany collected, it would follow, ‘that the latter might have 
made payment to either, and the payment would discharge them. 
The note was payable to Boyd, and the suit for its collection, 
if any, must have been in hisname. There was clear legal evi- 
dence, therefore, of his legal title and right to the money. If 
the defendants below had refused to pay the money to Boyd, on 
his demand, he could have brought suit against them, and show- 
ing a clear legal right to the money, must have recovered. 
Against his legal right which appeared upon the face of the note, 
there was no evidence, save the fact that Wallace and Lewis 
had possession of the note, and put it out for collection, taking 
a receipt for that purpose, in which however, there is no pro- 
mise to pay the money to them, but it shows the legal rights of 
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Boyd expressly. Every part of the evidence was introduced by 
the plaintiffs below. Their possession as some evidence of pro- 
perty, is entirely overcome by the evidence that accompanied 
it, of legal title in Boyd. Upon this state of facts, if the plain- 
tiffs below had received the money from the defendants, Boyd 
could have recovered it from them. If there had been any evi- 
dence that the plaintiffs below had any interest in, or lien upon 
the note or its proceeds, and more especially, if the defendants 
had been notified of that fact, the case would have stood upon 
different grounds. 

As to the evidence by which it appeared that the defendants 
had paid the money to Boyd, it consisted of their own declara- 
tion; but the plaintiff below, in proving their declaration or ad- 
mission of another fact, proved that also, and made no objection to 
it; nor was it inany manner contradicted or discredited. It was 
part of the entire statement made by the defendants below, which 
was proved by the plaintiff, and is therefore evidence,—(1 Green. 
on Ev. § 201;) more especially, as the plaintiffs below permitted 
it to go as evidence in the court below,. having proved it them- 
selves. In taking this evidence under the circumstances, by 
which the plaintiff below is concluded on a demurrer to his evi- 
dence, we are going, as I think, to the very verge of the law, 
but not beyond it. ‘Phe judgment is reversed, and aceording tc 
the settled practice of this court, the cause is remanded.. 


_—~ ETS ES OEESEeESErESErESrSerw 


BRANCH BANK A'F DECATUR vs.. MOSELEY. 


1. When the bill of exceptions states that “the defendant then read a 
transcript in the words and figures following,” but the transcript is 
not set out, and the clerk certifies that it is not on file in his office, 
a transcript which is afterwards sent up on certiorari, and which 
cannot be identified by any referenee to it in the original record, must 
be rejected as forming no part of the bill of exceptions. 


Error to the Circuit. Court of Morgan. 
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Rosinson, for plaintiff in error. 
Cay, contra. 


CHILTON, J.—A motion is made in this case to file the 
transcript of the record of proceedings had in the Madison Cir- 
cuit Court, upon an attachment at the suit of A.W. & E. 8. 
McMahan against James Gibson, and of a case growing out of 
such attachment, involving the trial of the right of property in 
favor of the same plaintiffs against one Thomas M. Graves, clai- 
mant, which transcript has been returned by the clerk of the 
Circuit Court of Morgan to this court, in answer to a certiorari, 
and which it is insisted by the defendant in error, should consti- 
tute a part of the bill of exceptions, but was omitted to be in- 
serted by the clerk. The only reference made to any trans- 
cript by the bill of exceptions is in these words: ‘‘ Defendants 
then read a transcript of a record of the Circuit Court of Madi- 
son, in the words and figures following.”” The clerk then pro- 
ceeds to certify that the transcript alluded to was not on file. 

It was early decided in this court, that ‘‘ whenever it is in- 
tended to incorporate in the bill of exceptions a paper read, or 
which was offered to be read, it is indispensable to set out a copy 
in the bill of exceptions before the same is sealed, or so to de- 
scribe the paper by its date, amount, parties, or other identify- 
ing features, as to leave no room for mistakes in the transcribing 
officer.”,—Looney v. Bush, Min. 413. We think this decision 
correctly states the rule, and that less strictness might lead to 
much uncertainty in the records of this court. Our conclusion 
is, that the transcript of the record now offered to supply the 
defect in the bill of exceptions, not being identified in any way, 
as to parties, dates, amount, or by any other descriptive feature 
in the record originally returned, must be rejected, as forming 
no part of the bill of exceptions. 


Parsons, J. not sitting. 
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1. To entitle a party to relief in equity against a judgment at law. 
when his defence could have been made in the court of law, he 
must show first, that his failure to make a defence was not attribu- 
table to his own omission, neglect or default; and, secondly, that he 
has a good defence to the entire cause of action, or to such part of 
it as he proposes by his bill to litigate. 

2. When a garnishee comes into a court of chancery to be relieved 
against a judgment at law, which has been rendered against him by 
default, lie should show by his bill, not only that he is not indebted 
to the defendant in attachment, but also that he has no effects in his 
hands belonging to said defendant. 

3. When a judgment has been rendered by default against a garnishee. 
and the evidence clearly shows that the failure to defend at Jaw is 
attributable to his own neglect, he cannot be relieved in equity 
against the judgment. 


Error to the Chancery Court of Sumter. Tried before the 
Hon. J. W. Lesesne. 


R. H. Smiru, for plaintiffs in error. 


HuntiIneTon, contra. 


DARGAN, C. J.—To entitle a party to relief against « 
judgment at law, when his defence could have been made in a 
court of law, he must show two things—first, that his failure 
to make defence was not attributable to his omission, neglect 
or default ; and secondly, that his defence is good to the entire 
cause of action, or such part of it as he proposes by his bill to 
litigate. It is not enough, on the one hand, to show that the 
judgment is inequitable merely, but it must be further shown 
that the failure to defend at law was unmized with the mere neg- 
lect of the party seeking relief from a court of chancery. So, 
on the other hand, it is not enough to show that he was not guilty 
of neglect, in suffering the judgment to go by default, but he 
must go further, and clearly show that it is imequitable and un- 
just to permit the judgment to be enforced. He must show that 
injustice has been done by the judgment at law, and this, with- 
out any fault or neglect on his part.—Kincaid vs. Cunningham, 
2 Mun.1; Blount vs. Gaven, 3 Hay. 88; 2 Story Eq. §§ 887, 
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888. Applying this test to the bill in the case before us, we 
think that it does not show a proper case for the interposition of 
a court of chancery. It is shown that an attachment was issued 
at the suit of Howard Labuzan against the estate of James M. 
McDade, and the complainant was summoned as a garnishee, 
who failing to answer, a judgment nist was rendered against him, 
on which a sci. fa. was issued, and being returned executed, and 
complainant showing no cause against it, the conditional judg- 
ment was made final. It is also alleged that the complainant 
was not indebted to McDade at the time of issuing the attach- 
ment, nor had he become indebted to him since that time. The 
law, however, requires that a garnishee should answer, not only 
as to his indebtedness, but also what effects he had in his posses- 
sion belonging to the defendant, at the time of the service of 
the writ. The plaintiff in the attachment has a right to a dis- 
covery from the garnishee, not only as to his actual indebtedness, 
but also whether he had not in his possession goods or effects be- 
longing to the defendant ; and we think that when a garnishee 
comes into a court of chancery to be relieved from a judgment 
at law which has been rendered by default, he should show by 
his bill not only that he is not actually indebted, but that he has 
not any effects in his possession belonging to the defendant in 
attachment. He may not be actually indebted to him, and yet 
have eftects in his possession that would render him liable, or 
would take away all injustice from the judgment rendered 
against him. The bill does not show that the complainant had no 
effects in his possession belonging to McDade, and therefore it 
fails clearly to show that it would be inequitable and unjust to 
enforce the judgment against him. 

Independent of this view, however, and admitting that the reason 
shown in the bill why he did not defend himself at slaw i is sufficient 
to entitle him to come into a court of equity, yet the evidence 
clearly shows that the failure to defend at law can be attributed 
to nothing else than his own neglect. This precludes him from 
the aid of a court of equity, for it was not only incumbent on 
him to allege a sufficient ground to satisfy the chancellor in inter- 
posing in his behalf, but it was also incumbent on him to prove 
it. This he has failed todo. The consequence is, that the bill 
should have been dismissed, and we must therefore reverse the 
decree and here dismiss the bill. 
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1. A supersedeas to restrain the execution of a writ of habere facias posses- 
sionem Cannot be granted in vacation on the petition of a stranger to 
the judgment. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


THis was a petition by the plaintiff in error to the judge of 
the sixth judicial circuit, for a supersedeas to restrain the execu- 
tion of writ of habere facias possessionem, which had issued on 
a judgment to which she was not a party. The petition alleged 
that she claimed title to the premises, but did not set out her 
title. It also alleged that she had no notice of the pendency of 


* the suit in which the judgment was rendered on which the writ 


of possession issued, and that her title was in no wise connected 
with that of the defendant in that suit. The judge granted the 
order fur the supersedeas in vacation, and the petition was after- 
wards dismissed on the demurrer of the plaintiffs in the judg- 
ment. 


Puiuips, for plaintiff in error: 

Judgment in ejectment is binding only on the parties thereto 
and their privies, and under a judgment by default against the 
casual ejector, a person in possession, a stranger to the action, 
cannot be ousted.—Howard & Holman y. Kennedy’s Ex’rs., 
4 Ala. 592. And where one who is not bound bya judgment is 
ousted by a habere facias possessionem, a writ of restitution is 
the proper remedy.—Ib. 

The case was taken from the docket in 1842, and did not ap- 
pear again until 1848. This wasa discontinuance, which would 
have rendered the judgment erroneous even against the parties 
on the record, and if so, the court would not permit an execu- 
tion to operate against a stranger to the action.—Kennon v. 
Bell, Ala. 98. 


Stewart, contra: 
The petition and supersedeas were properly dismissed. There 
was no proceeding before the court which the plaintiff was called 

















JANUARY TERM, 1851. 227 





Grant v. Kennedy. 





on to answer or defend against. The petition had done its office ; 
it was not a pleading to which the plaintiff could plead. No 
motion was made, and no proof produced, either at the first or 
second term. ‘There was no other course than to dismiss the 
petition. The petition itself contains no merits. It does not 
set out petitioner’s title ; she admits that she came into posses- 
sion long after the suit was brought, and that Auld was in pos- 
session at the commencement of the suit. She cannot claim the 
benefit of any irregularities in the proceedings against Auld, 
unless she had a right to defend. As to who may be admitted 
to defend, see Adams on Ejectment 254, and the American notes 
and cases there referred to. The petitioner alleges that her 
claim and possession are totally disconnected from that of Auld. 
No one can be admitted to defend under any circumstances, 
whose title is disconnected from, or inconsistent with that of the 
tenant in possession.—1 Bibb 128; 1 Green 66; 5 Mun. 539; 


1 Caines’ R. 151. 


PARSONS, J.—After the petition had been in court more 
than a year, during which time the petitioner made no motion in 
relation to it, the court, on inspection of the record of the cause 
in which the writ of possession issued, and of the petition itself, 
dismissed the petition. The record of that cause is not before 
us. It is true the case came before the court on a demurrer 
to the petition, but the court looked into the record of the cause, 
and the matters and things stated in the petition, and dismissed 
it. This the court might have done without the demurrer. ‘The 
petitioner states no particular title in herself, and the other alle- 
gations of her petition are insufficient. The case of Hall v. 
Hilliard, (6 Ala. 43,) is against her, and it is unnecessary to 
add any thing to what is there said. 

Let the judgment be affirmed. 








| 
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LAMKIN eft al. vs. HEYER, e¢ al. 


1. A decree of the Orphans’ Court against an administrator, in favor 
of the distributees, is conclusive on him and his securities, and it 
cannot be impeached on the ground that the parties in whose favor 
the decree was rendered, are not distributees. 


Error to the Probate Court of Lowndes. 


Stone & Jupexr, for plaintiffs in error: 

1. “ By the 3rd section of the bankrupt act of 1841, not only 
the property in possession, but actions pending, and mere rights 
of action, of every one who is regularly declared a bankrupt, 
vest, eo instanti, in the assignee appointed for that purpose.’’— 
(Butler and Wife v. Insurance Company, 8 Ala. 146; Reavis 
v. Garner, et al. 12 Ala. 661.) 

2. Therefore, one who has been regularly declared a bank- 


rupt, cannot institute and maintain a suit in his own name, on a 


cause of action due him at the time of the declaration of bank- 
ruptcy. And even if a suit be commenced previous to the bank- 
ruptcy of the plaintiff, the subsequent declaration of his bank- 
ruptcy disables him from the further prosecution of the suit.— 
{Lacey et al v. Rocket, 11 Ala. 1002; Brooks & Wilson v. Har- 
ris, 12 Ala. 555.) 

3. The record shows that E. P. & H. Heyer were bankrupts 
at the date of the rendition of the decree in their favor in the 
Orphans’ Court, and had been regularly declared such. They 
were then not entitled to said decree ; but Lamkin, the admin- 
istrator, not having raised the objection, the decree is conclusive 
as against him. 

4. But the sureties of Lamkin, (the Hinkles) not having 
been parties to the settlement, nor even quasi parties, could not 
at the settlement have shown the bankruptcy of the Heyers. 
Had they been present at the settlement, not having been par- 
ties, they would not, and could not have been heard to raise this 
objection. 

5. The sureties then, when they are proceeded against in 
the summary mode provided by statute, have the right to 
make this defence ; and the appropriate mode of making it is by 
supersedeas, or motion to quash the execution, as to them.— 
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(Thompson v. Bondurant & King, 15 Ala. 346; Little, et al- 
v. Heard, et uz. 16 Ala. 358.) 

The sureties have this right, otherwise the statute authoriz- 
ing such summary and ex parte proceedings against them is un- 
constitutional and void. (Upon this point see concluding part of 
Judge Ormond’s opinion in Anderson y. Rhae, 7 Ala. 106 and 
107.) 

They have the right, because “no security for an executor 
or administrator shall be chargeable beyond the assets of the 
testator or intestate, on account of any omission or mistake in 
pleading, of the executor or administrator.”’—(Clay’s Dig. 228, 
§ 34.) The recovery in this case in the name of the Heyers, 
would be no bar to a recovery of the same debt by the rightful 
owner ; and if the sureties are compelled to pay this decree, and 
are hereafter compelled to pay the same debt to the rightful 
owner, they will not only be chargeable twice for the same de- 
mand, but they will also be ‘* chargeable beyond the assets of 
the intestate,’ for the omission to plead of their principal. 

They have this right, because they are bound only for the 
faithful performance of the duties which the law requires of the 
administrator. One of his duties is, to pay debts to creditors. 
[t is no part of his obligation to pay them to strangers.—Clay’s 
Dig. 221, $5. 

§. But to entitle the Hevers to anexecution against the Hin- 
kles, they must show that they have obtained a valid decree 
against Lamkin, and that a valid execution has been issued 


1 eo ] ‘anorty fan tT sttio ot al vw. nay 
tnereon, and returned ho property found.—(Little Ct al V. IANOX, 


wii 
6 ~ ) — > i rd +) dun! + : . ] 
adn’r. 15 Ala. 576.) On our motion in the Probate Court, the 
. ‘ TT ee ] a ¢ha Pe 4 at rink oe i Sian 
OnUS being upon the rieyers to snow tir valid UCeree, and Tilt 
1 a | 1 ’ 


Vaid execution acainst Lamkin, and tney not having’ SHOoOWh 


these things, the court erred in dismissing our motion, and turn- 


: 4 + (Q a Tes a 77) ° ‘ 1++l 

ing us out of court.—{See Little & Knox, supra, and Little e¢ al. 
5 | : oe "oO 

vy. Heard, e¢ uz. 16 Ala. 358.) 


7. But the record shows affirmatively, that there was no valid 
decree against Lamkin; and consequently, that no valid exeeu- 
tion could have been issued against him, so as to bind his sure- 
ties. A regularly declared bankrupt, as to all debts, &c. due 
him previous to his bankruptey, is ctviliter mortuus ; and this 
court has decided that ‘ anexecution issued ona judgment after 
the death of the plaintiff is void.’’—(Stewart v. Nuckols, 15 Ala. 
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225.) In this case, the execution was issued not only after the 
civil death of the plaintiffs, but they were civilly dead at the 
date of the rendition of the decree in their favor; which makes 
this a stronger case than that of Stewart v. Nuckols, supra. 

8. There was no valid decree against Lamkin, because “ it is 
a legal ariom, that to authorize a court to adjust the rights of 
parties, and to render an operative judgment between them, 
there must be what is sometimes called, in technical language, 
an actor anda reus ; or in other words, a controversy conducted 
by a plaintiff, and a defendant, having an actual existence, no 
matter by what names they are known.”—(See opinion of Col- 
lier, C. J. in Stewart v. Nuckols, 15 Ala. 231.) Hence, this 
court has decided that a judgment recovered against a dead 
man is a nullity.”,—(Hood, et al. v. Bank at Mobile, 9 Ala. 
335.) 

The case of Powell v. Washington & Brock, in 15 Ala. 803, 
is not in conflict with the law as above stated, because in that 
case, John Morgan, a party in esse, was a party plaintiff with 
Washington, the dead man. And no second recovery could he 
had on the cause of action in that case, because the plaintiff re- 
ally in interest, being a party to the record, and recovering for 
his use, could never have a second recovery. 


GILcuRIsT, contra: 

1. A judgment being the solemn adjudication ofa court having 
competent jurisdiction of the subject matters in a cause, it is of 
so high a nature, that it can only be questioned by writ of error, 
petition for a new trial, or by application to a Court of Chan- 
cery when the direct object is to set it aside, for fraud, &e.— 
Swift’s Evidence, p. 9-10; 1 Day’s R. p. 170. Indeed, this is a 
general rule, the only exception being when the judgment or 
other proceeding is coram non judice, or actually void. 

2. A judgment is conclusive upon parties and privies, in a 
suit of matters at issue, or which may have been put in issue. 
The plea of the bankruptcy of the Heyers could have been 
pleaded at the administration settlement.—1 Chit. Plead. p. 25 
and note.—Lacy, Terrell & Co. v. Rockett, 11 Ala. 1002. By 
pleading one plea, defendant admits all pleas inferior to it— 
{1 Chit. Plead. 474; 2 Saunders Plead. & Ev. 132;) and by not 
pleading at all, he admits plaintiff’s right to sue, and is conclud- 
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ed.—Powell v. Washington & Broek, 15 Ala. 803; a case in 
point and decisive of the one at bar. 

3. But the judgment is conclusive, and cannot be impeached. 
Crawford vy. The Adm/’rs. of Siminton, 7 Port. 110; Garner v. 
French, ib. 549; Cullum v. Casey & Co. 1 Ala. 551; Lee & 
Norton v. The Insurance Bank of Columbus, ef als. 2 Ala. 21; 
Williamson v. Howell, et al. 4 Ala. 693; McClure vy. Colclough, 
5 ib. 55; 15 ib. 803; Perkins v. Moore, Judge, &c. 16 ib. 17; 
Wyman, e¢ al. vy. Campbell e¢ a/. 6 Port. 219; 1 Greenl. on Ey. 
590-596 and note. Some of the above cases were determined 
in chancery, but they are more than persuasive to show the 
binding effects of judgments at law. 

4+. The judgment being clearly conclusive against Lamkin, the 
administrator, is clearly binding on his sureties as shown by some 
of the above cases, and particularly Perkins vy. Moore, Judge &e. 
16 Ala. 9; Williams v. Howell, 4 Ala. 693 ; Townsend & Gor- 
don v. Everett, 4 Ala. 607. 

5. But there is a judgment against the securities on the re- 
turn of execution, ‘“‘nwlabona,’’ against the administrator; execu- 
tion issued against his securities under the statute, and was re- 
turned, no objection being made, nor is it contended that there 
was any irregularity. ‘This procecding being authorized by the 
statute, and there being no irregularity, no advantage can be ta- 
ken by the securities. No improper use has been attempted by 
the execution. —Williamson v. Howell, e¢ al. 4 Ala. 693. 

6. Had the plea of bankruptcy of the Heyers been put in by 
the administrators or creditors at the final settlement, we could 
have replied that the debt subsequently came to our hands; 
this would have been a good replication.x—Birch v. Tillotson, 
16 Ala. 387. 

7. In Powell vy. Washington & Brock, 15 Ala. 803, suit 
was brought in the name of Powell, use, &c. Powell was dead 
before suit was brought. The matter of plaintifi’s death be- 
fore the suit brought, could have been pleaded in bar, (Jenks y. 
Edwards, use, &c. 6 Ala. 144.) This defence however, was 
not resorted to in the case of Powell v. Washington & Brock, 
and there was judgment ni! dicit. ‘The court say ‘is it per- 
missible for the security of Washington in the supersedeas bond, 
to say there was a valid defence, of which my pripeipal might, 
but did not avail himself. ‘The defence goes merely to the ca- 
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pacity of one of the parties to sue. That capacity was admit- 
ted by failing to object to it on the trial.”” ‘This case is identi- 
cal in principle with the one at bar, and is conclusive of it. 

The writ of supersedeas is allowed in cases, as a substitute 
for the audita querela, being a more summary remedy ; it is 
governed by the same law. ‘The audita quere/a would not lic 
in the case made.—§ 1 Bacon Ab. 510. 


DARGAN, C. J.—The question presented for our revision 
arises in this manner: In August, 1847, a decree was rendere:| 
against John B. Lamkin, as administrator of George Clark, in 
favor of E. P. & H. Heyer, for six hundred and five dollars 62- 
100, as their distributive share and portion of said Clark’s es- 
tate. Execution was issued shortly thereafter against Lamkin, 
which was returned no property, and afterwards an execution 
was issued against Lamkin and his securities on his official bond. 
A motion was made by the defendants in this execution to quash. 
it, and also to annul the decree, on the ground that E. P. & H. 
Heyer had been in the year 1842, before the rendition of said 
decree, declared bankrupts, and all their rights had vested there- 
by in William C. H. Waddell, the assignee in bankruptey. 
These motions were refused by the court. 

It may not be improper to observe, that it is somewhat ques- 
tionable whether this court should reverse the action of the court 
of probate, as no exception was taken to the judgment of the 
court, notwithstanding the facts were admitted by the parties. 
and the question of law raised in the form of a demurrur t: 
them. But inasmuch as the parties do not raise that objection, we 
will proceed to the merits of the case. 

No principle of law can be better settled than this, that 
judgment rendered by a court of competent jurisdiction is con- 
elusive upon the rights of the partics as to all matters that were. 
or could have been properly litigated m that suit. The author- 
ities referred to by the defendants’ counsel fully establish this 
rale, if, indeed, authorities were necessary to prove it. If this 
were not so, there would be no end of litigation, and the recoy- 
ery of a judgment upon one trial would only become the begin- 
ning of another suit or contest in reference to the same subjeci 
matter. The administrator could have controverted the rights 
of the Heyers, as distributees, on the final settlement. ‘This le 
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did not do, and his failure is conclusive alike on him and his se- 
curities. This question cannot be litigated again in the Orphans’ 
Court, for the decree against Lamkin and the execution issued 
thereon, which was returned no property, are made to operate as 
a decree against his securities. This decree cannot be impeach- 
ed unless for fraud. It cannot be onthe ground that the par- 
ties in whose favor the decree was rendered, are not distributees. 
This would be to upset the entire settlement, for the mere pur- 
pose of contesting a fact that could have been tried at the final 
settlement. : 

In the case of Williamson v. Howell, 4 Ala. 693, it is said 
that the sureties of an administrator are concluded by a settle- 
ment of their principal in the Orphans’ Court, unless there be 
fraud. To the same effect is the case of ‘Townsend & Gordon 
v. Everett, Ib. 607; and see also Slatter and wife v. Glover, 
14 Ala. 648. : 

The bankruptcy of the Heyers being the only ground alleged 
why the execution should be quashed, the motion made for that 
purpose was properly overruled, and the judgment must be af- 
firmed. 


STRICKLAND vs. NANCE. 


i. One who is in the possession of land before the rendition of a judg- 
ment under which it is afterwards sold, may protect himself against 
the purchaser at the sherifl’s sale, by showing his own possession 
and an unregistered deed executed by the judgment debtor prior to 
the rendition of the judgment, although he does not connect him- 
self in any manner with the deed, or show that he claims under it. 


Error to the Circuit Court of Dallas. Tried before the 
Hon. Geo. Goldthwaite. 


G. W. Gay e, for plaintiff in error : 
1. If Strickland, after his purchase, had gotten, peaceable 
possession of the land, the defendant, Nance, could not have re- 
16 
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covered against his documentary title. ‘Then why defeat an ac- 
tion upon the same facts? The rule should work both ways.— 
See Hallett v. Eslava, 2 Stew. 115. 

2. A sheriff’s deed is conclusive, except for fraud in its exe- 
cution.—Love & Williams v. Powell, 5 Ala. 58. 

3. If it were shown that Boswell ever had actual possession 
after his purchase from White, the case might likely be affirmed 
on the authority of Powell v. Allred, 11 Ala. 318. Butall the 
reasoning of that case is in favor of reversal, when actual pos- 
session had not been taken by the vendee of the unregistered 
deed. The bill of exceptions is silent on that subject, but it is 
true that there was no proof of it, and I respectfully suggest 
that the doctrine of Mallory v. Stodder,6 Ala., 801, that “a 
bill of exceptions must always be taken most strongly against the 
party excepting, for the reason that it is supposed to be pre- 
pared by his counsel,’’ is false im practice, and ought to be over- 
ruled. This doctrine allows of great fraud upon the excepting 
party, for it is the experience of every practicing lawyer, that 
before a bill of exceptions is complete, it is made the work of 
the judge, and the party who gains the case below. The doc- 
trine should be that ‘‘a bill of exceptions shall be construed 
most strongly against the party who gains the case below, be- 
cause he and the judge generally make up the bill of exceptions.”’ 
But there was no proof of Boswell’s actual possession, and the 
question arises, how could the possession of a ‘‘ squatter’? be no- 
tice to plaintiff of title in Boswell? Suppose, before sale, plain- 
tif had gone to Nance and inquired after the owner, could Nance 
have given information? Boswell’s deed was never recorded ; 
he was never in possession from 1827 up to trial, and Nance would 
have been as ignorant as the purchaser.—See Powell y. Allred, 
11 Ala. 318; Scroggins v. McDougal, 8 Ala. 381; Daniel y. 
Sorrell, 9 Ala. 436; King v. Crocheron, 14 Ala. 822. 

4. White being a non-resident, Gayle, his attorney, was liab’e 
for costs under our statute, and consequently directed the levy. 
Nance cannot complain, because he was a squatter, and upon 
return of execution “‘no property,’ against White, he would 
have also been liable for costs.—See Clay’s Dig. 316 § 23. 


Lapstey & Hunter, contra: 
1. It was clearly competent for the defendant to protect his 
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possession by an outstanding title in another.— Adams on Ej., 32 
and 33; Avent v. Read, 2 Por. R. 480, and other cases in our 
reports. 

2. The deed from patentee to Boswell, together with the pos- 
session in the defendant, did make out a complete outstanding 
title, as completely as if due record of the deed had been proved. 
—Morgan v. Morgan, 3 Stew. R. 383. 

3. It may be said that the possession should have been by 
Boswell, to whom the deed wasmade. Not so. The reason of 
the rule is ‘‘ that the possession should put every person upon 
inquiry as to the title.’? Any actual possession existing when a 
man buys is sufficient to put him upon that inquiry, and when 
once put upon the inquiry, he is chargeable with full knowledge 
of the state of the title. 

4. But independent of the defence of eutstanding title, the 
plaintifi’s title was destroyed by proving the patentee’s deed 
and possession of defendant existing when the plaintiff purchased 
it at sheriff’s sale under an execution against the patentee. Such 
2 purchaser can only recover when he shows that the defendant 
in execution lad the actual possession or the legal title at the 
time of the sheriff’s sale. It was therefore wholly immaterial 
whether the defendant had any title—Brock v. Younge, 4 Ala. 
584. 


DARGAN, C. J.—This was an action of trespass to try ti- 
tles to a tract of land described in the declaration. ‘To make 
ut his title the plaintiff showed that the land had _ been 
vranted by the government of the United States to Thomas 
White, in the year 1825. He further showed a judgment 
against White, rendered in the year 1849, on which an execu- 
tion issued, and had been levied on the land in question. He 
also showed a sale and a deed from the sheriff. The defendant 
introduced a deed from Thomas White to William Boswell, da- 
ted in 1827, and proved its execution, but this d ed never was 
recorded. He also proved that he had been in the quiet posses- 
sion of the land for several years previous to the rendition of the 
judgment under which the land was sold, and had continued in 
the possession up to the trial. The court charged the jury, that 
if they believed the deed from White to Boswell was duly exe- 
cuted, and that the defendant was in possession of the land pre- 
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vious to the rendition of the judgment, and had continued in 
possession up to the time of trial, the plaintiff could not recover. 

It may be remarked that the evidence does not show in what 
manner the defendant held the land, or how he obtained posses- 
sion; whether he claims under Boswell, or not, we are not inform- 
ed. To my mind it is difficult to perceive how this possession 
can supersede the necessity of the registration of the deed. But 
in the case of Powell vy. Allred, 11 Ala. 318, this court held, 
that the mere naked possession of one prior to the rendition of 
the judgment under which the land was sold, was sufficient notice 
of an unregistered deed, although the party in possession did 
not in any manner connect himself with the deed, or show that 
he claimed under it. Before we can reverse this judgment, we 
must overrule this decision, which is directly in point. But as 
it is one involving the construction of our registry acts, and af- 
fecting titles to property, we think it best to adhere to it, al- 
though we may not be satisfied with the reasoning on which it is 
placed. 

Let the judgment be affirmed. 


ee 


MOORE vs, FIQUETT.. 


1. When a writ is returned into court, executed by the proper officer 
although it was not executed five days before the sitting of the 
court; yetif the defendant makes no objection to its execution in 
the primary court, he cannot raise the objection in the appellate: 
court. 


Error to the Circuit Court of Tuskaloosa. 
No counsel for the plaintiff in error. 


E. W. Peck, for defendant. 


CHILTON, J.—The error assigned is, that there is a judg- 
ment by default, when it appears that the writ was “‘ not served 
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upon the defendant below five days before the commencement of 
the court, to which it was made returnable.”? The statute de- 
clares that “all original process, and all subsequent process 
thereupon, to bring any person or persons to answer to any ac- 
tion, suit, bill or plaint, in any court in this State (except sub- 
penas for witnesses, which in term time may be made re- 
turnable immediately) shall be issued by the clerk of such court, 
and shall be returnable to the first day of the term, and shall be 
executed at least five days before the return thereof; and if any 
person shall take out any writ or process while such court is 
sitting, or within five days before the beginning of the term, 
such writ or process shall be made returnable to the term next 
after that then held, or to be held within five days as aforesaid, 
and not otherwise; and all writs and process issued, made re- 
turnable, or executed in any other manner, or at any other time 
than is herein before directed, may be abated on the plea of the 
defendant.” 

We have very carefully looked into the cases which have arisen 
under the above statute, and we feel constrained to hold that we 
should violate both its letter and spirit, were we to allow a par- 
ty to take advantage of the irregularities there pointed out, in 
this court, without having raised any objection to the process, 
or its execution in the primary court. Whether he should raise 
the objection by plea in abatement, or by motion to set aside the 
service for irregularity, it is not necessary for us now to deter- 
mine. All we decide is, that when the writ is returned into 
court, executed by the proper officer on the party, although it 
was not executed five days before the sitting of the court, yet, 
if the defendant makes no objection in the primary court, he 
cannot be allowed for the first time in this court to raise such 
objection. The following cases seem to require that irregularities 
in the execution of process should be taken advantage of by plea 
in abatement.—Roberts v. Beeson, 4 Port. 167; Nabors v. 
Thomason, 1 Ala. 590; Mitchell v. Allen, 2S. & P. 247; 
and see this statute construed in Findley v. Richie, 8 Port. 452. 

Judgment affirmed. 
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JORDAN vs. BREWEN & BOGGAN. 


1. In anaction by a physician to recover for medical services rendered, 
if the defendaut wishes to require proof of his license to practice, 
he should notify the plaintiff two days before the trial, that his li- 
cense or authority to praetice will be required on the trial of the cause 


Error to the Circuit Court of Marion. Tried before the 
Hon. Samuel Chapman. 


This was an action instituted by the defendants in error 
against the plaintiff, to recover the amount of a promissory note 
which he had executed to them for medical services rendered. 


Cocern, for plaintiff in error. 
Peck, contra. 


DARGAN, C. J.—All promises to pay money in considera- 
tion of medical services are void by the laws of this State, unless 
made to a physician who is authorized to practice according to 
the provisions of our statutes.—Clay’s Dig. 487. But in an 
action brought to recover for medical services, the physician 
need not produce his license or authority to practice, unless he 
has been notified by the defendant two days before the trial, 
that such proof will be required. If no such notice has been 
given him, he can recover without introducing any evidence of 
his license or authority to practice.—Clay’s Dig. 491. 

We do not think that the notice given to the plaintiffs was 
sufficient. It requires them to ‘‘attend at the town of Pikeville, 
on the first Monday in October, 1849, to. show cause for prac- 
ticing medicine in this State, and to charge for their services,”’ 
and also informs them that the defendant will then and there 
demand their authority for so doing. But the notice does not 
inform the plaintiffs why their authority to. practice would be 
required on that day, and they were not bound to regard it. 
The plaintiffs should have been notified ‘‘ta produce their license 
or authority to practice medicire upon the trial of this cause ;”’ 
they then would have known the reason why it was required, 
and if they failed to prove their authority, they would have fail.. 
ed in the action. But as the notice did not inform them that 
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their license would be required on the trial of the cause, it was in- 
sufficient, and the plaintiffs were not bound to prove their license 
or authority to practice. 

Let the judgment be affirmed. 


ENIS vs. ROSS. 


1. A certiorari to review the judgment of a justice of the peace cannot 
be regularly sued out after the expiration of three years from the 
rendition of the judgment. 


Error to the Circuit Court of Fayette. 
Peck, for plaintiff in error. 


DARGAN, C. J.—On the 31st of August, 1844, a judgment 
was rendered in favor of the plaintiff against the defendant, by 
a justice of the peace. In 1848, a certiorari was applied for 
and obtained by the defendant, returnable to the County Court, 
and by agreement between the parties, the cause was transfer- 
red from the County to the Circuit Court. The plaintiff moved 
the Circuit Court to dismiss the certiorari and the supersedeas 
that had been issued thereon, but his motion was overruled, and 
the plaintiff declining to proceed further in the trial of the cause, 
judgment was rendered against him for costs. In the case of 
Mason & Chambers v. Moore & Tulane, 12 Ala. 578, this court 
held, that a certiorari to review a judgment rendered by a jus- 
tice of the peace could not be regularly granted after three years 
from the time of the rendition of such judgment. With this 
decision we are entirely satisfied, and hold that the lapse of three 
years is a bar to a writ of certiorari, the object of which is to bring 
before an appellate tribunal the judgment of a justice of the peace. 

The Circuit Court therefore erred in refusing to dismiss the 
certiorari on the motion of the plaintiff, and the judgment is 
therefore reversed, and the writ here dismissed. 
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1. When a cause has been transferred to the Circuit Court, under the 
act of February 11, 1850, (Pamphlet Acts, p. 34,) after the appear- 
ance term of the County Court, it is not erroneous to enter judgment 
by default at the first succeeding term of the Circuit Court. © 


Error to the Circuit Court of Lauderdale. Tried before 
the Hon. S. C. Posey. 


W. Cooper, for plaintiffs in error. 
R. W. Watker, contra. 


DARGAN, C. J.—This was an action of debt commenced in 
the County Court of Lauderdale, against the defendants, on a 
promissory note made by them, payable to the plaintiff. The writ 
was returnable to the January term of said Court to be held on 
the fourth Monday of January, 1850. The cause was after- 
wards transferred to the Circuit Court of said county, in pursu- 
ance of the act passed the 11th of February, A. D. 1850, and 
on the fourth day of the next term of the Circuit Court, which 
was held on the first Monday in April, 1850, a judgment final 
was rendered against the defendants by default. The rendition 
of this judgment by default at that term of the court is now as- 
signed aserror. We do not think that the April term of the 
Circuit Court should be considered the appearance term of the 
cause. ‘The writ was returnable to the January term of the 
County Court. This was the appearance term, and when the 
cause was transferred under the statute to the Circuit Court, it 
stood for trial at the next term thereof; consequently it was en- 
tirely regular to take a judgment by default at thatterm. Some 
objections have been made to the declaration, but we consider it 
substantially good. 

Let the judgment be affirmed. 
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1. Pleas must be construed separately and distinctly, except when 
connected by a reference to each other, and the plaintiff on the trial 
of an issue on one plea cannot take advantage of an averment or 
admission contained in another plea. 


Error to the Circuit Court of Tuskaloosa. Tried before 
the Hon. Geo. D. Shortridge. 


Tuts was an action of trespass brought by Clements against 
Cribbs & Covington, to recover damages for taking away and 
converting certain goods, wares and merchandize, alleged to be 
the property of the plaintiff. The defendants’ pleas, which 
were demurred to, are stated in the opinion of the court. 


Ormonp & Pecx for plaintiff in error : 

1. The demurrer to the second plea should have been sus- 
tained, as it plainly appears that the goods levied on as the prop- 
erty of J. C. Clements, were the identical goods which had _al- 
ready been attached as "the property of Reuben Clements, and 
replevied by him. ‘They were then in the custody of the law, 
and not subject to attachment in another suit.—Augustin v. Mc- 
Lean, 3 Por. 138; Rives & Owen vy. Wilburn, 6 Ala. 45; Ha- 
gan v. Lucas, 10 Pet. 400. 


No counsel for defendants. 


PARSONS, J.—The plaintiff demurred to the two special 
pleas of the defendant Cribbs, and the demurrers were overruled, 
and that is now assigned as error. In reference to those pleas 
it is contended, that the demurrers to them should have been sus- 
tained, beenase it appears, asis contended, that the goods levied 
on as the property of J. C. Clements were the identical goods 
which had already been attached as the property of Reuben 
Clements, and replevied by him—that those goods were there- 
fore in the custody of the law, and not subject to attachment in 
another suit. But the fact, I think, does not appear, so as to 
enable the plaintiff to rely on it in support of either of his de- 
murrers. It certainly is not stated in either one of the pleas. 














242 ALABAMA. 





Clements v. Cribbs & Covington. 





The first special plea of Cribbs states that, as sheriff, he took 
the identical goods which are mentioned in the declaration, under 
an attachment in his hands against Reuben Clements, the plain- 
tiff, and that they were replevied by him. The second special 
plea states that, as sheriff, he took the identical goods mentioned 
in the declaration, under an attachment in his hands against J. 
C. Clements, stating also, in substance, that they were the 
property of J. C. Clements, but held by Reuben Clements for 
the purpose of defrauding the creditors of J. C. Clements. 
The other levy is not stated, however, in that plea, nor is it sta- 
ted that they had been replevied. The pleas have no reference 
to each other. As they are drawn, as well as in legal effect, 
they are entirely distinct. The counsel cannot possibly make 
the fact appear upon which he relies, without making one plea 
destroy the other. In the case of Pope v. Welsh, decided at 
this term, we went fully into this doctrine, and held, upon au- 
thority, that pleas were distinct things, except when they were 
connected by a reference—that one could not be taken advantage 
of to help, or to vitiate another, any more than if they were on 
different records, and that a plaintiff could not prove his case on 
one issue, by what the defendant admifs in his plea on another 
issue in the same action. It may be that the fact on which the 
counsel relies can be collected, with more or less certainty, from 
all that is stated in the two pleas and the declaration, taken to- 
gether, but it cannot be made out from what is stated or admit- 
ted in either one of the pleas, and therefore the case of Pope y. 
Welsh is against the plaintiff inerror. In other respects, we 
think the pleas are substantially good. 


The judgment is affirmed. 
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4. When a plaintiff styles himself executor or administrator, and de- 
clares on a note payabie to himself in that capacity, but the declara- 
tion does not aver that the note is assets of the estate, the words 
executor, &c., are a mere descriptio persona, and on the death of the 
plaintiff the suit is properly revived in the name of his personal 
representative. 


Error to the Circuit Court of Sumter. Tried before the 
Hon. Samuel Chapman. 


Hirt & Hate, for plaintiff in error: 

1. The plaintiff in error insists that there is error in the re- 
eord in this, that the said James Hair revived a suit and took a 
judgment in his own name as the administrator of John 8. Ar- 
rington, who was executor of Henry Arrington, whereby the 
proceeds of the judgment would appear to be assets of the es- 
tate of said John S., when the record plainly shows that the 
proceeds of the said judgment ought to be assets of the estate 
of said Henry, and that the suit which had abated by the death 
of said John S., executor, should have been revived by an ad- 
ministrator de bonis non cum testamento annexo of the estate 
of said Henry. Insupport of the error thus assigned, they cite 
the following authorities ; 1 Blk. Com., book 2, chap. 32, p. 506; 
Lomax on Ex’rs., vol. 1, book 3, chap. 3, p. 74; ib. vol. 1, 
book 5, chap. 3, p. 148; Williams on Ex’rs., vol. 1, p. 283; 
Saunders’ P. & E. 3d Am. Ed. (Phil. 1837,) top p. 496, side 
p- 497 ; Saunders’ Rep., 3d Am Ed. p. 223, note 72, m. (f) 
Jeft hand column; Wentworth’s Office of an Executor, Am. 
Ed. 467, 468; Farrell v. Jacobs, 4 Mass. 634; Partridge v. 
Courts, 5 Price 412. 


R. H. Situ, contra. 

1. This suit was originally brought by John S. Arrington, 
styling himself executor of Henry Arrington, deceased. ‘The 
declaration shows a promise by defendant to John Arrington, 
without any allegation that the action accrued to him as execu- 
tor. The breach is that Robert Arrington did not pay the 
plaintiff, &c. 
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2. This was a suit, then, by John Arrington, in his own right, 
and the addition of ‘‘ executor,”’ &c., was mere descriptio per- 
son@, and the suit was properly revived in the name of the 
plaintiff's personal representative-—Warren, Ex’r. v. Rist, 16 
Ala. 686; Johnson v. Gaines, 8 ib. 791; King & Clarke v. 
Griffin, 6 ib. 387. These authorities also establish that the 
suit was properly brought. 

3. In Chitty’s Pl. (10 American, from 6 London ed.) the prin- 
ciples governing this case are thus laid down: “ An executor 
may sue as such upon a contract made with him in that charac- 
ter, and in other cases when the sum to be recovered would be 
assets; and in these cases the cause of actionshould be stated to 
have accrued, and the promise to have been made to him as ex- 
ecutor,”’ and on page 51, (marginal) “She is not bound to de- 
clare in that capacity on a contract made with him, but may.sue 
in his individual right.”’ 


CHILTON, J.—The declaration in this case does not aver 
that the note sued on was of the assets of the estate of Henry 
Arrington, but describes the plaintiff as his executor, and counts 
on a note payable to the plaintiff by that description. We have 
frequently ruled that styling himself executor or administrator 
in the suit, or being so styled in the note, is but a description of 
the person, and this being the case, it follows that suit was prop- 
erly revived in the name of the administrator of the plaintiff, 
who died after suit was brought. If the note was assets, the 
defendant should have shown it.—Peters v. Heydenfeldt, 3 Ala. 
205; Oliver v. Hearne & Whitman, 4 ib. 271; Adm’rs of 
Weatherford v. James, 8 Por. R.171; McEldery & Chapman 
v. McKenzie, 2 Ala. 33; Williams v. Hinkle e¢ al. 15 ib. 718- 
719; Godbold v. Meggison, 16 ib. 142-143 ; Harbin v. Levi, 6 
ib. 401, and cases cited; Warren v. Rist, 16 ib. 686; Johnson 
vy. Gaines, 8 ib. 779; 6 ib. 387. 

Judgment affirmed. 
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1. Parol evidence is inadmissible to prove an execution, unless its 
loss or destruction is first proved, or its absence accounted for, or a 
transcript of the record containing it produced. 


Error to the Circuit Court of Lawrence. Tried before the 
Hon. S. C. Posey. 


Tuos. M. Perers, for plaintiff in error : 

1. When the plaintiff, in such actions as this, rests his titk 
upon a sheriff’s or marshal’s deed, he must show as a prope) 
foundation of his title, a judgment, execution thereon, a levy 
and the sheriff’s or marshal’s deed.—Ware v. Bradford, 2 Ala. 
676; Wheaton v. Sexton, 4 Wheat, 503. 

2. The court below ought therefore to have sustained the de- 
fendant’s objection to parol evidence of the existence of tlie exe- 
cution under which the marshal sold the land in controversy. 
The execution having been returned, it became thence forward 
a part of the record, and its production or a copy thereof certifi- 
ed to the court and jury, in some authorized and authentic form, 
was necessary to show its existence. This fact could not be 
shown by parol.— Woodward v. Harbin, 1 Ala. 104; Lawson v. 
Orear, 4 Ala. 156; Ansley v. Carlos, 9 Ala. 973; Brown v. 
Isbell, 11 Ala. 1009; Smith v. McGehee, 14 Ala. 404. 

3. If the execution was lost after its return or before, (which 
is not pretended,) being an original paper in the cause, or a part 
of the record, it was competent to perfect the record by supply- 
ing or substituting the lost paper, and then procuring a properly 
exemplified copy of the record thus supplied. In any event the 
parol evidence was inadmissible.—Lyon v. Poling, etal. 14 Ala. 
753; and authorities there cited, p. 759; Doswell et al. v-. 
Stewart, 11 Ala. 629. 

4. Even after the admission of illegal testimony, the court is 
hound to charge the jury to disregard it, if so required.. The 
eharge here asked was of such a eharacter, and should not have 
been refused.—Carlisle v. Hunley, 15 Ala. 623; McCurry v.. 
Hooper, 12 Ala. 823. 


R. W. WALKER, contra. 
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PARSONS, J.—Drane, who was plaintiff below, claimed the 
land for which he brought this suit, as purchaser at a sale un- 
der execution. The Circuit Court allowed the execution to be 
proved by one of the witnesses of the plaintiffs below, although 
its loss or destruction was not proved, nor its absence accounted 
for, nor was any transcript of the record embracing the execu- 
tion offered. This, we think, was erroneous. 

Let the judgment be reversed, and the cause remanded. 


GILDERSLEEVE vs. CARAWAY, use, &c. 


1. A judgment final against a garnishee who has not answered, and 
against whom no judgment wisi las previously been taken, though 
irregular and erroneous, is not void, and is admissible evidence for 
the garnishee in a subsequent action against him instituted in the 
name of the defendant in attachment for the use of a third persoti to 
whom the debt was assigned after the rendition of the judgment. 

2. When suit is brought on a promissory note, in the name of the 
payee for the use of his assignee against the maker, the latter can- 
not defend himself by showing that before the assignment of the 
note sued on, he was surety for the payee on a note to the Bank, 
that the payee became and continued to be insolvent, and that at- 
terwards on account of the payee’s iusolvency,he had been com- 
pelled to pay the Bank debt, uuless he also shows that such pay- 
Inent was made before the transfer of the note sued on, and notice 
thereof. 


- 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Joun A. Campse t, for plaintiff in error : 

The plaintiff contends there was error in the court below in 
excluding the judgments in the County Court. ‘Those judg- 
ments it is admitted were irregular, but there is no foundation 
for the argument that they were void. The court had juris- 
diction of the garnishee by the summons of the garnishment, 
and no judgment against him could be resisted as a nullity. 
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The irregularity of the proceedings was a matter of no conse- 
quence, except to garnishee.—Tubb v. Morring, Minor’s R. 
129; Parmer v. Ballard, 3 Stew. 326; 6 Ala. R. 296; 10 
Ala. R. 298. 

It may be admitted that ifthe debt had been transferred to 
the cestui que use, before the attachment of Robertson, Beal & Co., 
the judgment would be no protection, whether mentioned in the 
answer or otherwise, according to the case of Rich v. Colvin, 3 
Port. 375. But no such fact appears in this case. The judg- 
nent offered was rendered in 1839; and the suit of the plaintiff 
was commenced in 1842. ‘The foundation of the defendant’s ar- 
gument on this point is not in the record. The judgments were 
admissible, because pertinent to the issue, but the defendant ex- 
plained that they were to be used in connection with other 
evidence which would establish a defence.—8 Port. 70; 3 Ala. 
R. 16. 

The plaintiff (Gildersleeve) was entitled to indemnity from 
Caraway on his contract as surety for him to the bank.—Chit- 
ty on Bills, 347; Pitman Prin. & Surety, 125. 

The failure of Caraway to pay the demand of the bank was a 
breach of the contract of indemnity, for which Gildersleeve would 
he entitled to recover damages. The payment of the debt to 
the bank ascertained the damages. The defence is allowable. 
® Ala. 206; 1 McMullen, 431. 


Wn. G. Jones, contra: 

1. The first point is in the exclusion by the court below of 
the records of certain judgments against the defendant as gar- 
nishee, which he offered in evidence in this case. The judg- 
ments were rendered against the defendant as garnishee, without 
his having answered, and without any judgment nist having becn 
rendered against him. Judgment final and absolute was ren- 
dered in the first instance, without answer or judgment nisi. 
‘This was undoubtedly erroneous, and the judgments might have 
heen reversed on error. ‘his the garnishee ought to have done. 
He is bound to see that the judgment is in all respects regular 
and valid. If he pays a judgment that is not valid, it affords 
no protection to him against a bona fide holder of the note un- 
der which his indebtedness arose.—Colvin v. Rich, 3 Por. 175; 
Crayton y. Clark, 11 Ala. 790; Stockton vy. Hall, Hardin’s Kk. 
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160-163 ; Lamkin, Adm’r. v. Phillips, 9 Por. 98-103; For- 
tune v. The State Bank, 4 Ala. 388 ; (in which last case it is 
said that it is considered indispensable to the safety of the gar- 
nishee, that he should sue out a writ of error to reverse an er- 
roneous judgment against him;) Randolph v. Peck, 4 Ala. 389, 
in which a judgment rendered against a garnishee on the third 
day is spoken of as void; Jones & Cole vy. Field, 5 Ala. 484. 
That a previous judgment nist was necessary, see Lamkin, 
Adm’r. v. Phillips, 9 Port. 98; Lowry v. Clements, 9 Ala. 422. 

2. The rights and interests of the assignee of a chose in ac- 
tion, and the beneficiary party in a suit at law, will be noticed, 
and protected by a court of law.—Lamkin vy. Phillips, 9 Port. 
98; Chisholm, use, &c. v. Newton & Wiley, 1 Ala. 371; Head. 
use, &c. vy. Shaver, 9 Ala. 791. 

3. The only remaining question is the supposed right of Gil- 
dersleeve to defeat this action for the use of Rhodes, on the 
ground of his being under a liability for Caraway to the Bank, 
incurred prior to the transfer of the note by Caraway to Rhodes. 
This cannot be maintained as an offset. If it can be maintained 
at all, which is not admitted, it can only be in a court of equity. 
This was so expressly decided in the ‘Tuscumbia and Decatur 
Rail Road Company v. Rhodes, 8 Ala. 206; Cox vy. Cooper, 3 
ib. 256. 

It will be observed that there was no plea of offset. The 
only plea was non-assumpsit. 


PARSONS, J.—The judgment against Gildersleeve as gar. 
nishee, in the suit of Robertson, Beal & Co. v. Caraway, was 
final in the first instance, and without his answer. It was con- 
sequently erroneous, because, in such cases, the statute requires 
a conditional judgment in the first instance, and a scire facias 
to show cause. It appears by the judgment entry against Gil- 
dersleeve, that he had been summoned as a garnishee, and the 
judgment was final and absolute. Having been summoned, he 
was subject to the jurisdiction of the court, and we think the 
judgment against him, although erroneous, was not void. The 
judgment was rendered in the County Court of Mobile, in June, 
1839. Caraway afterwards brought this suit, to the use of 
Rhodes, against Gildersleeve, to recover the same debt for a 
part of which the recovery had been had against him as Cara- 
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way’s debtor, in the garnishment proceedings. ‘The present’suit 
was not brought until April, 1842. On the trial, Gildersleeve,. 
to prove payment of a portion of the demand sued for, offered 
the minutes of the jadgment of Robertson, Beal & Co. against 
Caraway, and of the judgment of the same plaintiffs against 
himself, as garnishee, in the same suit, which last, as already 
mentioned, was an absolute and final judgment, and proved that 
the original papers in the cases were lost or mislaid; and could 
not be shown, informing the court at the same time that he 
would also prove payment of the money specified in the judg- 
ment against himself as garnishee. The plaintiff objected to 
the introduction of the judgments, because the one against the 
defendant as garnishee was final in the first instanee, and ren- 
dered without answer. The objection was sustained by the 
court, and the defendant excepted. ‘The question is: whether or 
not there was error in excluding the judgment against the gar- 
nishee, because it was irregularly taken. If the note upon 
which this suit is brought and which was made by Gildersleeve, 
and payable to Caraway, was, in fact, transferred to Rhodes be- 
fore the judgment against Gildersleeve as garnishee, and if he 
had notice of the transfer, he should have answered and stated 
those factsat his peril; andinthat case it would have beeen ne- 
eessary for him to use all legal means to prevent or to reverse an 
irregular judgment against him.-—Colvin v. Rich, 3 Por. R.175 ; 
Foster v. White, 9 ib. 224. This would be required of him in 
order to protect the rights of the real party in interest, who was 
not before the court. 

It was determined in Johns & Cole v.. Field, 5 Ala. 484, that 
a garnishee cannot plead in bar of a recovery in a suit brought 
against him by the assignee of a note, that judgment. nisi. has 
been rendered against him as the debtor of the payee,,and that 
he has paid the same, there not appearing to have been any sci. 
fa. issued or served on him, nor any final judgment against him. 
For this the court reasoned thus: ‘It. cannot be pretended that 
this judgment was conclusive, that any action could.have been 
sustained upon it against the garnishee, or that any execution 
could have issued under it against him’” This reasening marks 
the distinctiom between that .case amd this. The judgment in 
the present case was conclusive until veversed, and it would sup- 
port an actiom upon i#, or‘authorize anexecution.. All that can 
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be said is, that it was erroneous or irregular. But of this 
Rhodes had no cause of complaint, because it does not appear 
that there was any transfer of the note to him until a long time 
afterwards. The only evidence of his interest in the note is, 
that the present suit was brought tohis use. It was not brought 
until April, 1842, but the judgment against Gildersleeve as gar- 
nishee, was in June, 1839. Therefore, as Rhodes was not in- 
jured by the irregular judgment, he cannot complain, and as it 
was relevant evidence, there was error in rejecting it. 

2. The next exception cannot besustained. The point excep- 
ted to was this, that Gildersleeve was surety of Caraway in two 
notes that were given by them to the Branch Bank at Mobile, 
before the assignment of the note sued on in this action, Cara- 
way afterwards, to wit, in 1838, and thenceforth, being insol- 
vent ; that Gildersleeve was sued on, and paid these notes pend- 
ing the suit ; that he claimed to hold the debt sued on in this ac- 
tion, as indemnity for that liability, until otherwise indemnified. 
This was excluded by the court, to which the defendant excep- 
ted. Itis consistent with the bill of exceptions to suppose that 
the two notes were paid, not only after this suit was brought, 
but after the transfer of the note now sued on and notice. 
Hence, such payment is not a defence in this action, whatever 
might be its effect in equity.—See the Tuscumbia and Decatur 
Rail Road Company v. Rhodes, 8 Ala. 206; Cox vy. Cooper, 3 
Ala. 256. 

The judgment is reversed for the error first excepted to, and 
the cause remanded. 


Darean, C. J., not sitting. 
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CROWNOVER vs. SRYGLEY. 


1. When the defendant against whom a judgment has been render- 
ed by aJustice of the Peace, removes the cause by certiorarz into the 
County Court, a judgment of non pros. cannot be rendered against the 
plaintiff, unless he has been notified of the issuance of the certiorari. 

. It seems, however, that cases removed from Justices’ Courts by certio- 
rari, are not embraced in the statute, (Clay’s Dig. p. 315, 3 17,) 
which secures to the appellee a right to notice of an appeal from the 
judgment of a Justice of the Peace. 


te 


Error to the County County of Lawrcuce. 


R. O. Picxert, for plaintiff in error : 

To authorize a judgment of non pros, it should appear, that 
notice of the appeal has been served on the appellee as the 
statute directs, (Clay’s Dig. 315, §17.)—Wyatt vs. Avery, 14 


Ala. 580. In this case no notice was given. 
No counsel for defendant. 


PARSONS J.+~—Crownever recovered a judgment against 
Srygley, before a justice of the peace in Lawrence county, the 
latter removed the cause by certiorari to the county Court, at 
its January term, 1848, which was the first term-after the cer- 
tiorart was granted, and a judgment of non pros. was entered 
against Crownover at that term, who had no notice of the cer- 
~iorari, or of any of the proceedings thereen, so far as the re- 
cord shows, nor was there any attempt to give him notice. We 
are not satisfied that the statute which secures to the appellec 
in a judgment rendered by a justice of the peace, aright to no- 
tice of the appeal, (Clay’s Dig. 315) can be construed so as to 
extend to certiorari cases. We think that cases removed by 
certiorari were not within the contemplation of the Legislature, 
and they are not within its language. 

And it has been settled that the statute which gives damages 
when it appears to the court that an appeal was taken for delay 
merely, does not apply to cases removed by certiorari.—Hud- 
nell v. McCartney, Minor’s 402; Childs y. Crawford, 8 Ala. 
731. The principle is therefore settled, that those statutes 
which speak of appeals merely, do not include causes that are 
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reeovered by certiorari from a justiee of the peace, or at least: 
that is se in respect of this case. 

But we aze satisfied that upon the principles of natural jus- 
tice, and of the common law, a man can neither reeover a judg - 
ment, nor-lose the benefit of one which he has recevered, by any 
judicial proceedings without notice. 

The judgment of the County Court is therefore reversed.. 
But as that court is now abolished, and the causes in it transfer-. 
red to the Circuit Court of Lawrence, under the late act,. this 
cause is remanded to the said Circuit Court. 


GILMER vws.. WARE... 


1. A slave was sold at public auction under a mortgage executed by 
B. to the Bank, and bought in by the bank agent, who sold him the 
next day at private sale to W. W. afterwards discovering that tlie 
slave was unsound, refused to give his note forthe purchase mo- 
ney, but tendered him back to the agent, and demanded a rescision 
of the contract, which the agent refused. It was afterwards agreed 
between them, that the slave should be re-sold under the mortgage 
to the Bank, and.that W. should pay whatever difference there might 
he between the price on the re-sale, and that which he had origi- 
ually agreed to give. The slave was accordingly re-sold under the 
mortgage, at public auction, and purchased by G. Held, that the 
re-sale under the mortgage did not amonnt to a rescision of tle 
contract between W. and the bank agent, but that W. was the own- 
er of the slave at the time of the re-sale, and the party really and 
beneficially interested in the re-sale. 

. When the entire record affirmatively shows, that the plaintiff below 
can never recover,.and the matter which renders a recovery imprac- 
ticable is obvious and undisputed, the appellate court will not re- 
verse in his favor,.on account of errorsin the charges of the court 
below.. 

3. When the purchaser of a slave sold at public auction pays the pur- 
chase money after he has been informed of ‘the slave's unsound- 
ness,.and of facts which would eonstitute a fraud in the sale, he can- 
not afterwards recover damages in an action of deceit. on account 
of such unsoundness. 


we 
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Error to the Circuit Court of Montgomery. Tried be- 
fore the Hon. ‘Robert Dougherty. 


The material facts of the case, and the first:charge of tlic 
court, are set out at length in the opinion of the court. ‘The 
court below alse ‘charged the jury, that if they believed from 
the evidence, that before Gilmer paid the purchase money, he 
was informed by Whiting of the previous sale at auction, and 
of the sale to Were, and of all that had been said by Ware and 
Benbow about the unsoundness of the slave, and he afterwards 
paid the purchase money, then the plaintiff could not recover. 
To this charge the plaintiff excepted. The plaintiff then re- 
quested the court to give a charge substantially the reverse of 
the one above given, which the court refused, to which refusal 
the plaintiff excepted. 


Exmore & Yancey, for plaintiff in error. 


Betser & Harris anp Watts & JacKson, contra: 

The only errors assigned are the charges given, and one re 
fused : 

1. The first charge merely asserts the proposition, that the 
facts stated constituted a conditional rescision of the contract 
between Whiting and Ware. If Whitinghad authority to make 
the contract, he had the same authority to rescind. Assuming 
this fact, the charge certainly is not objectionable. But if it 
should be held objectionable, it is difficult to see how the plain- 
tiff was injured by the charge.—12 Ala. 6043; 2 ib. 730; 7 ib. 
444; 5 Stew. & Port. 264; 4 New Hamp. 196; 5 Ohio, 380; 
Mason, 437. 

2. (1) The 2nd charge merely asserts the proposition, that if 
a party with full knowledge of the facts and circumstances which 
constitute a fraud, recognizes or affirms a contract tainted with 
fraud, he cannot afterwards set up the fraud to defeat the con- 
tract. That this is law, see McGowan vy. Garrard & Mor- 
gan, 2 Stew. 479; Landon v. Roane, 6 Ala. 518; Story on 
Contracts, 413, § 497; Parsons v. Hughes, 9 Paige, 591; 28 
Eng. Com. Law, 29-30; 1 Adolph & Ellis, 40; Hough v. Rich~ 
ardson, 3 Story, 695-8 ; Selway v. Fogg, 5 Mees. & Welsby, 
83; Chitty on Con. 680. 

{2.) If, after:the fraud practised on him:comes to his know- 
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ledge, he deals with the subject matter of the contract, or does 
any act importing an intentior to stand by it, or remains silent 
under circumstances which plainly indicate a continuing assent 
thereto, or if he acquiesce in the contract expressly, he cannot 
afterwards avoid it.—See Story on Con. 413, § 497, and all tlie 
authorities supra. And this is so, although he subsequently dis- 
covers other circumstances connected with the same fraud.—Sce 
Chitty on Con. 680-1; Campbell v. Fleming, 1 Adolph & Ellis, 
40; Selway v. Fogg, 5 Mees. & Welsby, 83. 

3. (1) The charge asked and refused may be construed to 
mean, the reverse of the last one given; if so, the authorities cit- 
ed above show that it was properly refused. 

(2) The first part of it seems to assert the proposition, that 
if a party buys a negro, which is unsound, he can recover, if he 
offers to return within a reasonable time, when there was a war- 
ranty and no fraud. (This is not law.)—See Ricks vy. Dilla- 
hunty, 8 Porter. 

(3.) The form of the action does not make any difference as t 
the principles asserted under the second point. If the party 
has by his acts once waived the fraud, he cannot afterwards 
bring any sort of action to recover on account of the fraud. Sec 
the authorities above. 

4. The facts set out in the bill of exceptions do not consti- 
tute a fraud. They show that the only object of a re-sale under 
the mortgages, was to settle the difficulty between Ware and 
Whiting. In order to constitute a fraud, there must be either 
i misrepresentation of something material, or a suppression of 
the truth with intent. to deceive ; and the purchaser must rely 
on the representations, and be deceived by them.—See Chitty 
on Contracts, 681-2-3. Hough v. Richardson, 3 Story, 690 ; 
Burnet v. Stanton & Pollard, 2 Ala. 181; Vanarsdale & Co. 
v. Howard, 5.Ala. 596. And the facts and: circumstances con- 
stituting the fraudulent representations must be naturally cal- 
culated. to mislead and deceive.—See authorities supra. 


CHILTON, J.—This was an action on the case for deceit 
in the sale of a slave. The questions presented for our revision 
arise upon.certain instructions which were given by the court to 
the jury, and which are set out in the bill of exceptions. The 
better to.comprehend the points of. law involved in the charges 
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as well as their applicability, itis necessary briefly to state the 
facts upon which they were predicated. 

It appears that on the 5th day of February, 1849, the slave 
in controversy was sold under a mortgage, made by one Adam 
Benbow, to secure a debt due to the Branch of the Bank of the 
State of Alabama at Montgomery, and at said sale, which was 
by public auction, the said slave was bid in by John Whiting, 
who was at the time the agent and assistant commissioner of 
said Branch Bank. On the day after the sale, Whiting sold the 
slave to the defendant, Ware, for five hundred and fifty dollars, 
being an advance upon the price at which he had bid him in, and 
which sale was private; Ware agreeing to give his note to the 
bank on account.of which the sale was made, after the sale; but 
on the same day, Ware came to Whiting and said that the boy 
was unsound, having a defect in one eye, to which Whiting re- 
plied, he expected this was not so, as Benbow said he was 
sound, and nothing was the matter with him. That upon an ex- 
amination, they found one of his eyes defective, but Ware ne- 
vertheless did not object to him, or to complying with his con- 
tract. About two weeks afterwards, however, Ware called on 
Whiting, and said he would not comply, because he was told 
by one of his negroes that the boy had had a fit, and he had 
learned was subject to them, and that Benbow had told him the 
slave was subject to spasms when he had eaten any thing that 
disagreed with him; that although Benbow thought they were 
spasms occasioned from eating, he, Ware, thought they were 
fits, and that the negro was unsound therefrom, and asked 
Whiting to rescind the contract, which he refused to do. There- 
upon, Ware tendered the negro back to Whiting, calling upon a 
witness to notice the tender, and demanded a rescision, which 
Whiting refused. On the first Monday in March, 1849, Ware 
again called on Whiting in regard to the negro, and desired him 
to rescind the contract, which Whiting says he refused to do, 
unless the arrangement hereafter to be stated amounted to 
such rescision. 

In the interview last alluded to, Ware said the difficulty 
could be settled, if the bank would take back the negro and sell 
him, and Ware would pay the difference between the price he 
was to pay, and the price the slave should sell for. This Whit- 
ing refused to do. Ware then said, if Whiting would sell the 
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negro that day as the property of Benbow, under the mortgage, 
he would make up the difference, to which Whiting assented, and 
Ware requested him to write a note to Messrs. Lea & Norton, 
@uctioneers, to sell the negro accordingly. Whiting asked if it 
was to be announced when the negro was offered for sale, that 
he was unsound. Ware replied, ‘no; say nothing about that, but 
to be sold without warranty.’’? Whiting then commenced writing 
the note to Lea & Norton in this form. ‘“‘ Doctor Ware wished 
the negro sold”? &c.; but Ware told him not to use his name, 
but his own, Whiting’s; thereupon, the note was so written, and 
the negro sold at auction, and was purchased by Gilmer at $550 
cash. 

The auctioneer had an indistinct recollection,that he announc- 
ed when selling, that he had previously sold the same slave, but 
the witnesses who were present did not recollect that such de- 
claration was made. It appeared, however, he was sold without 
warranty, not stating whether of title or soundness. 

The evidence further showed that all sales made under mort- 
gages to the bank were without warranty. Ware was present 
at the sale, and procured a person to bid against the other bid- 
ders, who at his request bid $540, and then ceased bidding. 

It was also in evidence, that after the sale to Gilmer, the ne- 
gro was delivered to him, and when he came to pay the money, 
Whiting said to him, that he was sorry he, Gilmer, had bought the 
negro, and then disclosed to him the previous sale, and all that 
had passed between him and Ware in regard to the unsound- 
ness of the negro. Gilmer replied, that he supposed he had 
been buying at his own risk, and also said, that if what Ben- 
bow had said was true, the negro was a cheap bargain, and if 
what Ware said was true, he would send the negro up to some 
of the negro traders in Montgomery, and get them to sell him ; 
and he then paid the money to Whiting. 

It was proved that Ware was a physician; but there was no 
other evidence of his knowledge of the unsoundness of the slave 
than is above set forth. It was also shown that if the negro 
had been sound when sold to Gilmer, he would have been worth 
$700; that he was subject at that time to fits or spasms, which 
attacked him periodically, and deteriorated from his value, and 
that on the 27th day of March, 1849, Gilmer tendered the ne- 
gro back to Ware, on account of such unsoundness. 
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The eeart charged the jury, that if they believed from the 
evidence that the bank sold the slave under the mortgage, and 
that Whiting as the agent of the bank purchased him, and af- 
terwards sold him by private sale to Ware, and that Ware car- 
ried the negro back to Whiting, and refused to execute his note 
for the purchase money, because the negre was unsound, that 
although Ware might have preposed to rescind the contract, and 
Whiting refused, still, if in order to settle the difficulty, it was 
agreed that the negro should be sold again under the mortgage 
of Benbow to the bank, and Ware was to pay any difference if 
there should be any, between what he agreed to pay originally, 
and what the negro might sell for on a re-sale, it was a rescision 
of the contract on cendition; and if the agreement was carried 
into effect, it was a rescision. 

This charge, we think, cannot be supported as a legal propo- 
sition. It is very certain that Whiting refused to exonerate 
Ware from the obligation of the contract to pay $550, and this 
was the only portion of the contract which remained executory, 
as the negro had been delivered to Ware, and the contract fully 
executed by the bank. It is not pretended that Ware was in 
any wise discharged from his liability to pay the entire pur- 
chase money ; but on the contrary, his liability remained wholly 
unimpaired by the subsequent arrangement between him and 
Whiting. The legal effect of this subsequent arrangement as it 
is disclosed by the proof, was not the cancellation of the prior 
contract, but it merely afforded Ware the opportunity of hav- 
ing the slave sold, perhaps for a better price than he could oth- 
erwise have sold him. In other words, it was a lending of the 
name of the bank by Whiting to effect a sale of the slave under 
the mortgage of Benbow for the benefit of Ware. As an illus- 
tration of this proposition, suppose the slave had sold for a mere 
nominal sum; Ware would still have been bound to pay the 
price originally agreed on. Suppose that after the arrange- 
ment for his re-sale, and before it could be affected, the slave 
had died, it is clear, the loss would have fallen on Ware, and 
not on Whiting or the bank. The re-sale was then to be at 
Ware’s risk, the proceeds were to be applied for his benefit, and 
he alone was the party interested really and beneficially in the 
subsequent sale. We must look to the nature and substance of 
the transaction, to determine its true character, and not to the 
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mere formula employed to carry it out; and thus regarding, we 
cannot hesitate to pronounce that Doctor Ware was the princi- 
pal in this sale; that the negro when sold, belonged to him; 
and that the mortgage was merely employed as an instrument 
under which to affect a more favorable sale. Consequently, that 
such arrangement, though consummated, did not in Jaw amount 
either to a conditional or absolute rescision of the contract. This 
conclusion seems so clearly to result from the facts stated, that 
we deem it unnecessary to cite an authority in support of it. It is 
quite certain that no case has been cited, which tends to estal- 
lish the contrary proposition. 

But it is contended, that although this charge may have been 
incorrect, yet when taken in connection with the whole of the 
evidence, no injury resulted from it to the plaintiff in error. 
‘The rule is, as we have often asserted it, that where the entire 
record affirmatively shows that the plaintiff below never can re- 
cover, and the matter which renders a recovery impracticable 
is obvious and undisputed, the court will not reverse for other 
errors. A reversal in such case would not only be useless, but 
become the means of unnecessarily agumenting the costs.— 
Brook v. Young, 4 Ala. R. 584; Marshall vy. Betner, 17 ib. 
832. Were we to concede, that the facts set out in this bill of ex- 
ceptions show that the plaintiff ought not to have recovered, yet 
we must go farther, and presume what the bill of exceptions does 
not show, that the facts before us were all that were proved in 
the cause upon the trial below, and are all that can be proved 
upon a subsequent trial. 

Without entering into a particular examination of the other 
charge which the court gave, and the charge prayed for by the 
counsel for the plaintiff and refused, it will be sufficient for the 
future conduct of the cause to state the law as applicable to 
them. 

We think it too clear to admit of argument, that if before the 
contract was consummated by Gilmer, by the payment of the 
price to Whiting, the latter informed him of the facts and cir- 
cuynstances which he now insists constitute a fraud upon him, 
and he nevertheless elected to consummate the contract, and 
paid the purchase money, such circumstances must be consider- 
ed as though they had been known to him at the time of his pur- 
chase, and the deceit which they tend to establish regarded as 
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an agreed fact of the case.—See Story on Con. p. 44, § 497 3. 
Campbell v. Fleming, 1 Ad. & E. 40; Selway v. Fogg, 5 Mees.. 
& Wels. 81; Chitty on Con. 634. Ifthe contract had been 
consummated by Gilmer before a discovery of the fraud, he 
might have sued for the deceit according to some of the cases, 
without any offer to rescind the contract; but the facts of this 
record do not raise this question. Here, there was a sale for 
cash ; the property had been bid off at auction, but the price 
was not paid, and before the payment the purchaser is advised 
of the circumstances affecting the soundness of the property, and 
with this knowledge, elects to proceed with the contract, deem- 
ing it perhaps a good bargain, and consummates the same by the 
payment of the money. Under such circumstances he cannot be 
said to have been defrauded, sinee his conduct amounts to a dis- 
tinct admission that he was not deceived, and the circumstances 
of the alleged deceit or fraud become incorporated into, and form 
part of his purchase, which he concludes or consummates with a 
knowledge of them. 

It results from what we have said, that the second charge giv- 
en, when construed in connection with the evidence, was correct, 
and the charge refused, being substantially the reverse of thae 
given, was properly rejected. 

For the error in giving the first charge, the judgment must be 
reversed, and the cause remanded. 


—_——— oe See 


CROMPTON, ef als. vs. VASSER, Ex’r. 


1. When relief is prayed ina bill upon an alleged agreement, the agree- 
ment, if not admitted, must be proved substantially as alleged. 

2, When lands are sold under an execution against the principal debt - 
or, and purchased by one of his sureties with money belonging to 
himself and another co-surety, a third co-surety cannot claim to par- 
ticipafe in the benefit of the purchase as an indemnity against his 
liability with the other sureties. . 

3. A bill which seeks to enforce the execution of. a trust in the name 
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of a mere volunter, and for his benefit, must allege a declaration of 
the trust in his favor. 

4. Courts of equity will not enforce, as in favor of a volunteer, a pure- 
ly voluntary trust which is executery. 

-5. But when a person has constituted himself a trustee for another, 
and the relation of trustee and cestui que trust has been fully established, 
the trust may be enforced in equity for the benefit of the cestui que 
trust, although he is a mere volunteer. 


Error to the Chancery Court of Dallas. Tried before the 
‘Hon. W. W. Mason. 


Tue bill was filed by John Crompton, G. M. Bender and 
‘Henry T. Crompton and wife against Littleberry Vasser as 
‘executor of John E. Vasser, deceased. It alleges that John 
Crompton, Bender and John E. Vasser were bound, prior to 
May, 24, 1839, arid at that time, as securities for said Henry T’. 
Crompton, on two promissory notes, each for about $1,000, one 
due to the State Bank at Tuscaloosa, the other to the Branch 
Bank at Mobile; that on or about May 24, 1839, the sheriff of 
Wilcox county being about to levy executions in his hands on 
certain lands in that county belonging to said Henry T. Cromp- 
ton, it was agreed between said John E. Vasser and the com- 
plainants, that Vasser should become the purchaser of said lands, 
with $200 of his own money, and the balance to be furnished hy 
said John Crompton, and should hold and dispose of the same 
for the indemnity of himself and his co-sureties on said bank 
debts, and also for the relief of said Henry T. Crompton and 
wife; that Vasser accordingly became the purchaser of said 
ands at the sheriff's sale, and after the sale, but on the same 
day, executed an instrument in writing, wherein he acknowledged 
-anl set forth the purposes and objects of his purchase. This 
instrument, which is the “‘ Exhibit A,”’ spoken of in the opinion, 
recites that the land was to be returned to H. T. Crompton on 
his paying said two bank debts and also refunding to Vasser the 
two hundred dollars which he had advanced on said purchase, 
and that when said bank debts were paid and said $200 refund- 
ed, Vasser bound himself to convey said lands to Mrs. Compton 
.and her heirs. 

The bill also alleges that said Vasser afterwards, in Novem- 
-ber, 1840, with.the assent of complainants, seld said lands te 
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one Maxwell, together with certain other lands in Monroe coun- 
ty,.which had been sold by the Sheriff. of Monroe county as the 
property of Henry T. Crompton, and for which Vasser and Johm 
Crompton held the sheriff’s title deed,.and took Maxwell’s five 
notes for the purchase money, one for $740,. payable to said: 
Vasser on the Ist April,.1841, and another for $500,. payable 
to said Vasser, January 1, 1842, another for $200, payable to. 
said Vasser, January 1,. 1843, another for $300,.payable to said. 
Vasser, January 1, 1844, and another for $500, payable to. 
said John Crompton, January 1, 1843; that said John Cromp- 
ton received said note of $500 payable to himself, as a: partial 
indemnity against his said liability for H. T..Crompton on said 
bank debts; that Vasser afterwards assigned to John Crompton, 
for the use of Matilda Crompton, the wife of H. T. Crompton, 
the note for $500,due January 1, 1842 ; that Jno. Crompton had 
paid said debt to the bank at Tuscaloosa, when it beeame due, 
and payment was about tobe coerced,.and that he had not been 
in any manner indemnified for such payment; that he had not 
collected any thing on the note of Maxwell which he had receiv- 
ed, and did not expect to collect any thing from it fer a long 
time, as Maxwell had signified his intention +o litigate it, and if 
collected the proceeds would not reimburse him for what he had 
paid to the Bank at Tuscaloosa; that the debt due to the bank 
at Mobile had become due, and coercion of payment was threat- 
ened; and that Vasser’s executor refused to appropriate the pro- 
eeeds of Maxwell’s notes, which had come to his hands as exec- 
utor, to the payment of said bank debt, or the indemnity of 
eomplainants, Bender and John Crompton, against their liability 
therefor.. 

The bill prays am account of the trust funds which have come 
to the hands of the executor, and such an application of the 
funds as will most effectually proteet Bender and John Cromp- 
ton against their liability for said’ bank debt. 

‘The executor, in his answer, denies all knowledge of the parol 
agreement alleged in the bill, and insists that Vasser purchased 
the lands in Wilcox eounty with his ewn money, and that he 
gave said $500 note on Maxwell to John Crompten for his in- 
terest in the lands in Monroe county. 


J. P. Sarroxp, for plaintiffs in error: 
It has been decided that a bill does not become multifarious 
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because all the plaintiffs are not interested to an equal extent.— 
Knye v. Moore, 1S. & S. 61; 1 Dan. Ch. Pr. 396. 

And where several persons claim under one general right, 
they may file one bill for the establishment of that right without 
incurring the risk of a demurrer for multifariousness, although 
the title of each plaintiff may be distinct.—Powell v. The Ear! 
of Powis, 1 Y.& J. 159; 1 Dan. Ch. Pr. 396. 

If a bill does not pray for multifarious relief, it cannot be 
objected to for multifariousness, though the case stated would 
support a prayer for multifarious relief.—Boyd v. Hoyt, 5 
Paige 65; 1 Dan. Ch. 384, N. 1. 

In chancery all persons whose rights may be affected by the 
decree must be made parties to the suit.—Harris ef. al. v. Car- 
ter’s Adm’r., 3 Stew. 233. 

** It is a general rule that all persons whose intererests are to 
be affected or concluded by a decree, ought to be made parties.” 
—Judson v. Emanuel ef. a/., 1 Ala. 589. 

** In order to prevent multiplicity of suits, courts of equity 
sometimes entertain bills by complainants between whom there 
exists no privity of contract.’’—Kennedy’s Heirs y. Kennedy’s 
Heirs, 2 Ala. 572. 

Where several persons are interested in the distribution of a 
trust fund, this is a sufficient privity to warrant their being made 
parties to the same bill, either as plaintiffs or defendants.— 
Toulmin e¢. al. v. Hamilton, 7 Ala. 362. 

It is no objection that a trustee and cestui que trust unite in 
the same bill; they constitute but one.—Hitchcock’s Heirs & 
Adm’r. vy. U. S. Bank, 7 Ala. 386. See also Harkins e¢. al. v. 
Pope e¢ al., 10 Ala. 496. 

** All persons legally or equitably interested are proper par- 
ties, as the court will not act by halves, but adjust the matter 
fully between all concerned.—Story Eq. Pl. §§ 72-3-4-5; Ib. 
137-8; 2 Paige, 278; Knight v. Knight, 3 P. Wms. 331. 
See also M. & C. P. R, R. Co. v. Talman, 15 Ala. 472, case 
of two mortgages. 

As to the misjoinder—‘ When a demurrer or plea is put in 
for the want of proper parties, if a demurrer, it must appear, if 
by plea, it must be shown, who are proper parties.””—Story’s Eq. 
Pl. § 238, p. 203; 1 Dan. Ch. Pr. 333. 


Demurrer should show matter of objection, 30th Rule, Clay‘s 
Dig. 616. : 
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As to the misjoinder again—They have no right to object for 
a misjoinder of parties complainants under the demurrer filed. 
That there is a want of proper parties, see Dan. Ch. Pr. 665. 
Also see the rule of Ch. Pr. 30 Clay’s Dig. 616. If the cause 
of demurrer must be given by our own rules, it would seem no 
other ought to be allowed. 


Hunter, contra: 

1. The bill is fatally defective on account of a misjoinder of 
parties. No averment is made which shows a joint trust for 
Mrs. Crompton and the sureties—the trusts are wholly distinct. 
The bill sets up the written trust for her benefit, and makes it 
nn exhibit, and avers no fraud or mistake in it. She can, there- 
fore, set up no trust in relation to this matter, except the writ- 
ten one. ‘This view shows beyond all question, that her trust is 
entirely distinct. There is no averment that there will be a bal- 
ance to go to Mrs. Crompton. This objection also shows that 
the billis multifarious, and must be dismissed for that reason. 
See as to misjoinder of parties, Agee v. Steele, 8 Ala. 9458 ; 
Story’s Eq. Pl. §499, p. 509; 14Ala. 195. As to multifari- 
ousness, McIntosh vy. Alexander, 16 Ala. 87; Story’s Eq. Pl. 
p. 308, § 279. Not only does the bill fai’ to aver a surplus for 
Mrs. Crompton, but the amended bill plainly shows that there 
ean be no surplus—that she has received $500, all that is due 
her. 

2. The bill must be dismissed because there is a failure to 
prove a right of action in all the complainants. ‘This court has 
recently held, that a bill will be dismissed if there is a fail- 
ure to prove the case as to any of the complainants. ‘Ihere 
is an entire failure to make out a case in favor of Mrs. 
Crompton, as either one of two reasons conclusively proves. 
1st: She is confined to the written trust, and it is not pre- 
tended that she has proved a case entitling her to have an execu- 
tion of that trust.—Hair v. La Brouse, 10 Ala. 554; Paysant 
v. Ware, 1 ib. 164; McKinstry y. Conly, 12 ib. 678; Free- 
man vy. Baldwin, 13 ib. 246. 2d, There was no consideration 
for any trust to Mrs. Crompton. For that reason it is certain 
that.any parol trust is void, and cannot be enforced in her 


favor. 
3. To establish a parol trust very great strictness of proof is 
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required.—McKinstry v. Conly, 12 Ala. 678; Freeman v- 
Baldwin, 13 ib. 246 ; Fonblanque’s Eq. p. 170 note, and 372 
note; Boyd v. McLean, 1 John. Ch. R. 590; Steene ¥. Steene,. 
5 ib. 1. 

4. Here after the pretended parol trust was entered into, it 
was finally reduced to writing. It is now proposed not only to. 
add to that written trust, but also te contradict it by setting up: 
2 trust inconsistent with and subversive of it. See Meadix. Ste- 
ger, 5 Por. R. 498; Cuthbert & Stanly v. Bowie, 10 Ala. 163- 

5. As to the effect of the proof. Considering that the whole proof 
eonsists merely in conversations and transactions, however satis- 
factory in themselves, entirely loose, their character and their 
force is completely broken by the written trust and the evidence 
tending to show a settlement of the trust if there ever was one- 


PARSONS, J.—The complainants in the bill are John'Cromp- 
ton, (who died pending the suit,) Griffin M. Bender and Henry 
'F. Crompton and his wife, and the bill having been dismissed 
by the Chancellor, the complainants are now plaintiffs in error. 
We will speak first of the lands in Wilcox, as to which the bill 
alleges that there was an agreement between the complainants 
and Dr. John E. Vasser, pursuant to which these lands weve 
purchased by him, partly with his own and partly with John 
Crompton’s money, for the purposes mentioned in the bill, and 
sold by him to Maxwell, by consent of the complainants, in ful- 
filment of the objects of the purchase. This trust is alleged to 
have grown out of am agreement between or among all the par- 
ties. A distinct agreement is stated, and out of this, if true, 
the trust arose, and the rights of the several parties are to be 
ascertained by the agreement, and also the duties and obligations 
of the trustee. The bill clearly puts the claim:of the complain- 
ants upon this foundation and no ether. But is the bill sustain- 
ed by the evidence? ‘The allegation of the agreement between 
or among Dr. Vasser and all the complainants is neither admit- 
ted by the answer, nor proved. We know that some parts of 
the evidence tend to prove such an agreement, ‘bat in our judg- 
ment, ‘they are'not sufficient to establish it. It is, for instance, 
by no means satisfactorily proved that Mr. Bender was a perty 
to any actual contract or agreement of the kind. It may be 
‘aid that there was some such an egreement between Dr. Vasser 
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and John Crompton, by which Bender was secured as one of the 
securities of Henry T. Crompton. But if it were so, the alle- 
gation of the bill, according to which Bender was a contracting 
party, is not proved to be true. The agreement, therefore, not 
being such as is alleged, can be no ground for a decree in 
favor of Bender, nor, indeed, in favor of any of the parties. 
For it is indisputable that an agreement alleged, upon which re- 
lief is prayed, must be admitted or proved, substantially as al- 
leged.—Mason’s Adm’rs. v. Maury’s Adm’r., 8 Port. 211. 

2. Bender, therefore, not being entitled to relief upon any con- 
tract alleged in the bill and admitted by the defendant or proved, 
it becomes necessary to inquire whether he can be relieved upon 
the fact of his relation as co-surety. Putting the agreement, 
whatever it may have been, out of the way, and the additional 
facts are, that Dr. Vasser purchased the lands in Wilcox at a 
sale made by the sheriff under an execution in favor of another 
person against Henry 'T. Crompton, and that the purchase mon- 
ey was paid in part out of his own and in part out of John 
Crompton’s money, according to some of the evidence. Upon 
those lands the sureties had no previous lien or claim whatever. 
The right of Dr. Vasser and John Crompton thereto is the same 
as if they had belonged to, and been sold as the property of a 
stranger to all the transactions; in which case it is evident, 
Bender could not claim to participate in the benefit of them as 
an indemnity against his liability as co-surety with Dr. Vasser 
and John Crompton for Henry T. Crompton. It would have 
been otherwise if Vasser and John Crompton had obtained an 
indemnity from Henry T. Crompton, their principal in the debts, 
by an arrangement with him. 

3. It is alleged in the bill that Dr. Vasser acted upon the 
trusts, but the allegation is in reference to the trusts that were 
created and defined by the supposed agreement with all the com. 
plainants, by which, consequently, his liabilities and duties are 
to be ascertained, but as the agreement was not proved, the 
Chancellor could not proceed upon it. If he assumed, or was 
bound for any other trust duties, it is not stated in the bill, un- 
less so much of the bill as relates to the certificate marked A, 
and exhibited with the bill, is an exception to this, and of that 
we will speak in another part of this opinion. 

4. But if it were conceded that the bill is so drawn as not to 

18 
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be liable to the observations just made, then the question is, can 
Bender recover upon the facts admitted or proved? He is a 
mere volunteer ; he was a party to no agreement, and advanced 
no consideration. If a trust for his benefit had been declared, 
and that fact accordingly alleged in the bill, we would consider 
his case upon that ground ; but there is no allegation of the sort 
in the bill, for we will show in another place, that the paper 
marked A, which is stated in the bill, can avail nothing in this 
suit. A declaration of trust should be stated in the bill.—Mc- 
Fadden v. Tuskyus, 1 Phillips R. 153; 1 How. 458; 1 Keene 
558, notes. 

5. If Bender can recovor at all, therefore, it is upon the 
ground that the trust for his benefit was actually and completely 
created. Courts of equity will not enforce a mere voluntary 
trust which is executory. Judge Story adds, “‘and, upon the 
same ground, if two persons, for a valuable consideration as 
between themselves, covenant to do some act for the benefit of a 
third person, who is a mere stranger to the consideration, he 
cannot enforce the covenant against the two, although each one 
might enforce it against the other. But it is otherwise when 
the use or trust is already created and vested, or otherwise fixed 
in the cestui que trust ; or, when it is raised by a last will and 
testament.””—2 Story’s Eq. §973. The only agreement which 
is stated in the billis not proved. If Bender ean recover at all, 
it is upon the supposition that there was a use or trust, not ex- 
ecutory, but actually created and vested, or fixed in him as cestui 
que trust. The cases of Coleman v. Sorel, 3 Bro. C. C. 12; S. 
C. 1 Ves. jun. 50; Ellison v. Ellison, 6 Ves. 656, and Pul- 
vertoft v. Pulvertoft, 18 Ves. 84, and 1 Keene 558, notes, show 
that when a trust is actually created in favor of a volunteer, a 
court of equity will enforce its execution. And it seems that a 
party may so constitute himself a trustee that a court of equity 
will execute the trtist in favor of a volunteer.—Ez parte Pye and 
ex parte Dubost, 18 Ves. 149. Then, if Dr. Vasser did consti- 
tute himself a trustee for Bender, so that the trust was com- 
pletely created, and intended for the benefit of Bender, or of 
Bender and others, and the relation of trustee and cestui que 
trust fully established, it may be enforced in equity for Bender’s 
benefit, although he is a volunteer. But all this must have been 
done, and it must appear by evidence that is in all respects sat- 
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isfactory. We are not convinced that there was a certain trust 
actually created, with intention to make Bender individually, or 
with others, a cestui que trust, with vested rights as such. This 
may have been so; there is evidence tending to such a conclu- 
sion, but we cannot affirm that it is satisfactorily proved. Dr. 
Vasser doubtless expected the debts to be paid out of certain re- 
sources, and desired and intended, in that event, that Bender 
should be relieved of his liabilities. But we think Bender’s re- 
lief was not, or, at any rate, is not clearly proved to have been 
motive or object of the transactions, though it might, perhaps, 
ye a consequence of them. In this view, the exhibit A does not 
create a trust for Bender, or make him a cestui que trust with 
certain or fixed rights. But the last answer of the defendant 
expressly denies that the lands mentioned in that exhibit were 
the same that are mentioned in the bill as having been purchased 
with the joint funds; and to our apprehension it does not clearly 
ippear that they were the same; but if they were, there are 
ceasons why that circumstance would not change our opinion of 
the rights of any of the parties. 

6. As to the lands in Monroe, we do not discover by the bill, 
vhat interest or rights, if any, in respect of them, is claimed by 
Sender. But if it was the object to assert any rights in his 
ehalf in that respect, an answer is to be found, in what has 
een already said. We have spoken more particularly of the 
ase inrelation to Bender, because it appears that he paid part 
f the debt to the Branch Bank at Mobile, and it does not ap- 
ear, as we understand the case, that it was all paid back to 
im. ‘The residue, however, is far less than his proportion of 
ae debts as one of the sureties. Yet if there was ever an ef- 
2ctual trust created in his favor, it is still a subsisting one as to 
,he extent of the residue. His claim in this last view is already 
»nswered. 

7. The Chancellor dismissed the bill on the whole evidence 
and pleadings, upon the merits of the case, considering the evi- 
dence uncertain and insufficient, and because it tended to show 
that there was no subsistingtrust. We cannot say that he was 
nerror. We do not understand the counsel of the plaintiffs in 
error to contend that, in this suit, there should have been a trust 
declared or a decree of specific performance upon the exhibit A, 
in favor of H. T. Crompton or his wife. 

The decree is affirmed 
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1. A final settlement made by a guardian with the Orphans’ Court, in 
which a balance is found to be due from him to his ward, is evi- 
dence against him ofa debt for the amount of that balance due from 
him to his ward, although as a judgment, the settlement would be 
considered void, because not rendered in favor of any one, and no 
execution could issue upon it. 

. A guardian who has notice of a debt due to his ward, and makes 
no attempt to collect it, is chargeable on final settlement with the 
amount of the debt, if it is lost through his negligence. 

3. When property of the guardian is sold under execution issued on a 
final decree rendered against him by the Orphans’ Court, and the 
sale is afterwards set aside, and the execution quashed on account 

‘ ofthe reversal of the decree by the Supreme Court, the guardian is 
not entitled on another final settlement, to a credit for the amount 
for whiclrthe property sold, or any part thereof. The title to the pro- 
perty, if ever divested at all, being restored to him when the sale is 
set aside, the presumption arisesin the absence of all proof to the 
contrary, that he has regained the possession of it, or at least that its- 
value has not been lost to him. 

4. When a guardian is charged with.a particular sum which has been 
litigated, he is also properly chargeable with the costs attending the 
litigation. of it. 


re 


Ww 


Errer to the Orphans” Court. of Lowndes. 


David Hughes, guardian of Flora Ann Ringstaff, was cited by 
Daniel Mitchell, the succeeding guardian, to make a final settle- 
ment in the Orphans’ Court of his said guardianship. Several 
exceptions were taken by Hughes to the decisions of the Orphans’ 
Court, which are now assigned as errors. 


Botune & J. B. Stone, for plaintiff in error: 

1. The evidence is not sufficient to charge Hughes with the 
$294 65-100, supposed to be in the hands of Measels, the for- 
mer guardian of the ward. There was no evidence but the pre- 
tended settlement of Measels. The record does not show such 
a decree against Measels, that Hughes could have enforced it by 
execution, (Willis: v. Willis, 9 Ala. 721.) The pretended de- 
cree against Measels is void. —Asbley’ s Distributees y. Ashley’s 
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adm’r., 15 Ala. 17. It is not even prima facie evidence against 
Hughes, he being no party to it; and the court should have exclud- 
ed it as evidence.—1 Stark Ev. 187, et seq. 1 Am. Ed. ib. 286; 
16 Ala. 67; Williams & wife, v. Harrison at the present term. 

2. The court could not:charge him with the cost of former 
trials in which he had been successful in resisting the payment 
of the $294 65-100 and interest. It could at most, only charge 
him with the cost of the case befere it. 

3. The plaintiff in error should have had credit for the nett 
proceeds of the sale of the three slaves in Coosa, by the sheriff, 
and of all the sales of property. Mitchell could and ought to 
have collected the note on Mastin, which he received as cash 
from him. Mastin having purchased the three slaves sold in 
Coosa, and having given his note for the purchase money, by the 
eonsent of Mitchell, the guardian, makes Mitchell as responsi- 
ble for the money, as though it was in his hands. It is no ex- 
cuse that he has not collected the note; Mastin could not retain 
the slaves, and resist the payment of the purchase money, (he 
has not yet accounted for one of them) and the two sold last were 
sold as his property, and not as the property of Hughes. In 
legal contemplation, he is in possession of all of them.—Ogburn 
v. Ogburn, 3 Por. 127; Harris v. McConnegeh, 18 Ala. R. 

The subsequent sale of two of these slaves by the sheriff of 
Lowndes does not alter the case; for they were sold as the 
property of Mastin. This is shown by his having given a forth- 
coming bond when they were levied upon. Neither do the 
motions by Jno. L. Tomlinson to quash the several executions, 
and set aside the several sales, change the question. Hughes is 
not bound by the acts of Tomlinson, and the acts of the court 
on these motions amount to nothing. But admitting all this 
against plaintiff, so long.as the slaves are withheld, he should 
have 2, credit for their value, or what they were sold for. 

Should the court however, refuse to allow Hughes a credit for 
the two slaves last sold, he should at least have credit for the 
value of the one not accounted for, and also for the proceeds of 
the sales of the land. 

4. Hughes was cited to settle his own accounts as guardian. 
He has settled for his own acts. The proceeding was not to 
make him liable for the balance in the hands of Measels, on his 
last settlement. 
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Srone. & Junce, contra: 

1. An adininistrator is chargeable with elaims lost by his 
neglect. He is prima facie liable for the debts due the intes- 
tate, which he did not return as desperate.—Brazeal v. Brazeal, 
9 Ala. 491; Duffie v. Buchanan, 8 Ala. 27; Willis v. Willis, 
16. Ala. 653. 

2.. The question of costs must be to a great extent, discre- 
tionary with the primary court; but if we are wrong'in this, the 
court: correctly decided that plaintiff in error must pay the costs 
incurred by his own unjust attempt to rid himself of that item. 
Jones. v. Dyer, 16 Ala. 221. 

3.. All the executions and the sales under them, both of land 
and. slaves, were set aside and quashed on the motion of plain- 
tiff in error, and his securities. No money was ever paid under 
either of the purchases ; and the evidences were cancelled. But 
even: if the money had been paid, the party paying has the right 
to recover it back from the person who has the money. 
Hughes’ property and rights of property are restored to him ; 
and if he has not the possession, he can recover it. No rights 
have passed from him under the sales now set aside; and surely, 
he is not entitled to a credit for the sales. 

4. If the decree against the former guardian was not in such 
form as to permit an execution to issue, it was the duty of 
Hughes to put it: in proper form and collect it. No other per- 
son had the right to recover in the matter, and this court has 
several times recognized his right to do so.—McLeod v. Mason, 
5 Por. 223; this case, 11 Ala. 563. 

5.. The order on the Orphans’ Court minutes, ascertaining 
the amount due from Measels the former guardian, was suffi- 
cient to put Hughes on diligence to ascertain whether that sum 
was due, and to collect the same; and this is the more clear, as 
Hughes had been requized to charge himself with the same as 
so. muchecash.. Ifthe account current of Measels did not war- 
rant the informal decree, Hughes should have produced the ac- 
count current, and shown that fact. If there had been no ac- 
count current, or no authority for the decree, the plaintiff in 
error would have shown it. 


DARGAN, C. J.—I cannot doubt but thatthe settlement made 
by William Measelsas guardian of Flora Ann Ringstaff, as evinc- 
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ed by the orders of the Orphans’ Court of Lowndes, is evidence as 
against him of a debt due to his ward. It is provided by stat- 
ute, that the documents and evidence of all settlements made 
with executors, administrators, and guardians, shall be carefully 
preserved by the clerk of the County Court, and the settlement 
entered of record ; which evidence, vouchers, documents and set- 
tlement shall be good evidence, in any suit for or against such 
executor, administrator or guardian, and shall not be impeached, 
unless for fraud in obtaining the same.—Clay’s Dig. 304, § 37. 
It is under the influence of this act, that we have held that the 
final settlement of the accounts of executors and administrators, 
made in the Orphans’ Court, showing the indebtedness of such 
executors or administrators, is conclusive alike upon them and 
their securities.——Williams v. Howell, 4 Ala. 693; Chilton v. 
Parke, 14 Ala. 671; Perkins v. Moore, 16 Ala. 9. 

It is however argued that this final settlement as a judgment, 
would be considered void, because it is not rendered in favor of 
any one, and no execution could have issued upon it, for the 
amount ascertained to be due from Measels, the guardian, to his 
ward. This may be true; but we do not think the consequence 
follows, that the settlement is not evidence of an indebtedness 
from the guardian to the ward. The Orphans’ Court had ju- 
risdiction, and its orders show that the guardian entered into a 
final settlement, and he was found indebted $294 65-100. 
This is evidence of a debt due from him to his ward. 

The next question that grows out of this branch of the case is, 
whether Hughes, who was appointed guardian of the ward in the 
stead of Measels, is chargeable with this debt, he never having ta- 
ken any measures to collect it. We think it clear that a guardian 
who has notice of a debt due to his ward, should not, through mere 
negligence, suffer it to be lost. If he does, he should be charged 
with the amount.—Willis v. Willis, 16 Ala. 653; Brazeal v. 
Brazeal, 9 Ala. 491; Duffie v. Buchanan and wife, 8 Ala. 27. 
The evidence shows that Surles, one of the securities of Mea- 
sels, was solvent, that he remained in the State for more than 
five years after Hughes was appointed guardian, and then re- 
moved from the country, whereby the debt is lost. Had mea- 
sures been taken by Hughes during this time to collect the debt, 
it could have been done. But it has not been, and the loss is fairly 
attributable to his neglect, and he myst bear the consequences. 
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It appears that two decrees have heretofore been rendered in 
this case, both of which have been reversed by this court, upon 
the first of which two executions were issued. One was delivered 
to the sheriff of Lowndes, the other to the sheriff of Coosa. The 
sheriff of Lowrdes levied on certain lands as the property of 
Hughes, which he sold in June, 1845, and John L. Tomlinson 
became the purchaser bidding a sum sufficient to pay all the costs, 
and $78 98-100 of the principal. In Aug. 1847, a motion was 
made to quash the executions, and set aside the sale, which was 
granted. There is no evidence that the money was refunded to 
Tomlinson, or that he ever obtained possession of the land. The 
guardian, Hughes, asked to be allowed a credit to the amount of 
this sum, which was refused by the court, and he excepted. We 
think the court correctly refused this sum as a credit. It is 
clear that the execution being quashed, and the sale set aside, 
Hughes has not lost his title to the land. He therefore paid 
no part of thissum. The money belonged to Tomlinson, and 
Hughes cannot insist upon it as a payment by himself. Butit is 
contended that it ought to have been allowed as a credit, for the 
reason that Tomlinson being the security of Hughes, who is now 
insolvent, it is but reasonable to presume that Mitchell has re- 
tained the money, because he had an equitable right to it. We 
will not discuss the right of Mitchell to retain it, nor the right 
of Tomlinson to demand it. The proceedings are against Hughes, 
he has no right to the money, and consequently cannot insist 
upon it as a payment by him, or as a credit to which he is en- 
titled. This can be settled between Mitchell and Tomlinson, if 
ever Tomlinson is called upon to pay any more, if indeed it has 
not already been adjusted between them. Under the execution 
delivered to the sheriff of Coosa, three negroes were sold as the 
property of Hughes, for the sum of $540, which were purchas- 
ed by William Mastin, who was also one of Hughes’ securities; 
Mastin did not pay the money, but executed his note to Mitchell 
for the amount; afterwards this execution was quashed, and the 
sale was,set aside, and Mastin and Mitchell agreed that the 
note given for the purchase money at sheriff’s sale should be .con- 
sidered null and void, and it never has been collected; another 
execution issued upon the second decree, and two of these three 
negroes were sold under it for $478; they were levied upon in 
the possession of Mastin. It is not shown what became of the 
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third slave, and no other evidence was offered to show that it 
was lost to Hughes in consequence of the sale. The court allow- 
ed hima credit of $478, being the amount for which the two 
slaves were sold under the second decree, but refused to allow 
him a credit for the value of the other. As the execution upon 
the first decree, under which the slaves were sold, was quashed 
and the sale set aside, and Mastin never having paid the pur- 
chase money, it is manifest that the title of Hughes, even if it 
was divested by the sale, was restored to him, and in the absence 
of all proof to the contrary, it is but a reasonable presumption 
that he regained the possession of the slave, or at all events, that 
the value of the slave has not been lost to him. We cannot indulge 
in the presumption, that Hughes has never regained this slave 
or its value, there being no proof what became of it. It is not 
therefore necessary to enter into an examination of the ques- 
tion, whether Hughes would have been entitled to a credit for 
this slave or its value, if it had been shown that, by the sale 
which -was set aside, the slave was lost to him. We think the 
court ruled correctly, in allowing hima credit for the amount 
the two slaves bought at the second sale, and refusing him a 
credit for the value of the third. 

In regard to the cost that has accrued in consequence of the 
litigation of the item of $294 65-100, we think the court correct- 
ly charged them against Hughes. The controversy grew out of 
his failure to collect this sum from Measels and his securities, 
it therefore grew out of his neglect, and he was properly charg- 
ed with the debt. We can see no reason why the estate of the 
ward should bear the expense of litigation which grows out of 
the neglect, and improper conduct of the guardian, especially 
when he is unsuccessful, and is charged with the sum in refer- 
ence to which the litigation arose. As the ward is entitled to 
recover this sum against him, and the litigation was improper 
on his part in denying his liability, he was not charged with 
the costs improperly.—Jones, adm’r. v. Dyer and wife, 16 Ala. 
221. 

Upon the whole, we can discover no error in the decree, and it 
must be affirmed. 
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BOWER et al, vs. SALTMARSH. 


1. When issue is taken upon the facts stated ina petition for a superse- 
deas, neither the affidavits of the parties nor the depositions of in- 
competent witnesses are admissible. 


Error to the Circuit Court of Lowndes. Tried before the 
Hon. Geo. Goldthwaite. 


Stone & Jupee, for plaintiffs in error: 

1. Incases of application for the satisfaction of judgments, 
the affidavits of parties are competent evidence, and are suffi- 
cient to prove payment, unless the facts are controverted by the 
oath of the opposite party.—Faulkner & Faulkner v. Chandler, 
11 Ala.725. The truth of the affidavits is not controverted 
by the oath of the opposite party, or by other testimony. 

2. Payments made in specific articles, or merchandise, if ac- 
cepted as such, are as good as payments in money. In this 
case we think the proof clear that the whole account was to be 
taken as payment; and if we are at fault in this, there can be 
no doubt that the $1000 was to be payment pro tanto.—Solo- 
mon Damer vy. Sinclair, 15 Vermont, 495. 

3. Proceedings of this character are governed by the rules 
which govern chancery proceedings. ‘This being the case, this 
court should proceed to render such judgment as the primary 
court should have rendered, and enter satisfaction in whole or in 
part, as the facts of the case may justify. 


G. W. GayLe, contra: 

1. The evidence of Bower and Haig was properly excluded, 
because, Ist, a party to whom a chose is due by parol, cannot 
be a witness against defendant, when sued on, even for the use of 
another. The supersedeas is a suit upon the chose for the use of 
petitioner.—See Goodwin v. Harrison, 6 Ala. 438; Houston v. 
Prewtt, 8 Ala. 846. 2d, They are directly interested in the 
event of the suit, being still liable to Smith if the transferred 
account is not allowed.—See Bean vy. Pearsall, 12 Ala. 592; 
Taylor v. Paullin, 11 Ala. 512. 

2. The affidavit of Smith was properly excluded from the trial, 
as evidence, because, Ist, he is a party to the record, being 
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plaintiff in the suit, and cannot give evidence for himself.—See 
Stone v. Bibb, 2 Ala. 100; ib. 388; Owenef al. v. Paul, 16 Ala. 
130. 2d, Supersedeas allowed, is the commencement of a suit.. 
See Shearer v. Boyd, 10 Ala. 279. 

3. Smith’s remedy is in a court of equity, to apply the trans- 
ferred account to the judgment, if the account is correct, &c. 
There let him go. 


CHILTON, J.—This was a proceeding by supersedeas to 
obtain a credit upon an execution for certain sums which, it is 
alleged, Saltmarsh agreed should be allowed as such. Issue was 
taken upon the facts set forth in the petition, and by agreement 
of the counsel, was submitted to the court to be tried as by the 
jury. 

The plaintiffs offered to read the affidavit of Smith and the 
deposition of Wm. Bower, two of the plaintiffs, and alse the 
deposition of one Haig, the partner of Bower, to prove the ered- 
its insisted upon; Haig being offered to prove an account which 
he had transferred to Smith, and which constituted one of the 
items sought to be established as a payment. It will thus be 
seen, that two of the witnesses were parties to the suit, and the 
other, as the transferror of a chose in action, was clearly interes- 
ted in making such testimony as would render his transfer effec- 
tual. But it is insisted by the plaintiffs in error, that the pro- 
ceeding by supersedeas is unlike proceedings in an ordinary suit ; 
that it is in the nature of an equitable remedy, and that the 
parties should be allowed to testify, or, which is the same thing, 
to submit their affidavits as to the matters involved, and we are 
referred to the case of Falkner v. Chandler, (11 Ala. 725,) as 
sanctioning this practice. That was a motion to enter satisfac- 
tion of a judgment, upon the ground that a judgment had been 
rendered against the defendant for the same demand attempted 
to beenforced against him by execution, on a garnishment whieh 
he had paid, and the record evidence of which garnishment process 
and judgment he produced in court. The parties being in- 
formed that they could submit affidavits if they thought proper, 
Chandler, who sought to establish the facts, made affidavit to 
the facts stated in his petition, which averred the judgment on 
the garnishment and its. payment by him; and the defendant, it is 
said, declined to make affidavit, but objected to the allowance of 
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the affidavit of the plaintiff inthe motion. The court, however, 
decided that upon a motion to enter satisfaction of a judgment, 
the affidavits of the parties were admissible, and that an affida- 
vit of the payment made by the party seeking to establish it 
was, prima facie, sufficient, unless contradicted by the other 
party. 

It is unnecessary in the case before us to call in question the de- 
cision just referred to. We are aware that the courts have gone 
great lengths in receiving affidavits and cross affidavits, in regard 
to matters of fact which are involved in the exercise of their dis- 
eretionary powers in granting or overruling motions. ‘The case 
before us is a suit by supersedeas, and issue was regularly made 
up, as in other cases, to be tried by a jury, and that the parties 
agreed to substitute the court for the jury does not affect the 
rules of evidence. Now, if the case of Faulkner v. Chandler 
intended to affirm the doctrine that upon the trial of such issue 
the parties themselves would in all cases be competent witnesses, 
or that their ex parte affidavits could be received against the 
consent of the opposite party, we should not hesitate to depart 
from it, We have several times intimated that the proceeding 
by supersedeas was in the nature of the obsolete writ of audita 
querela. According to the English practice, where the defen- 
dant was unquestionably entitled to relief upon audita querela, 
the courts would relieve him on motion, without driving him to 
that writ; (Lester v. Mundell1 B. & P. 427; Giles v. Nathan, 
5 Taunt. 558 ;) but where the relief was questionable, the court 
would not dispose ef the case upon motion, but would leave the 
defendant so to proceed that the plaintiff could demur or bring 
error.—Ib.; see also Bing. on Ex. 264. In the case before us, 
the issue, as we have said, was regularly made up to be tried by 
a jury, and must be tried as other issues of fact submitted in 
ordinary cases. We will not say that the court had not the power 
to entertain a motien to enter satisfaction, aside from the pend- 
ing proceedings, had it clearly appeared that the judgment was 
satisfied ; but the judge was not bound to do so, and should not 
have done so, the facts being doubtful and controverted. Upon 
this trial, we think it clear that the court properly rejected the 
affidavits of the parties, and the deposition of Haig, who was 
clearly interested. 

Let the judgment be affirmed. 
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WILLIAMS & WIFE vs. HARRISON, GUARDIAN, &c. 


I. 


Guardians, executors and administrators, who enter into a joint 
bond for the faithful performance of their duties, are liable for the 
acts and defaults of each other, unless the bond itself shows, that they did 
not intend to become bound for each other’s defaults. 


2. The Orphans’ Court has jurisdiction to compel guardians who have 


nw 


wu 


_ 


~~ 


given a joint bond to account for each other's defaults. 


. It seems, that the Orphans’ Court may render a joint decree against joint 


executors, administrators or guardians, when they are jointly liable 
for the acts of each other. 


. When guardians havegiven a joint bond, and one of them dies in- 


solvent, the surviving guardian may be directly charged in the Or- 
phans’ Court, not only with his own defaults, but also with those of 
the deceased guardian. 


. When two guardians have given a joint bond, one is not liable for 


a default eommitted by the other, while sole guardian, before the 
execution of their joint bond. 


3. When money is shown to have come to the hands of a guardian at 


2 particular time, and there is uo evidence whatever that any dispo- 
sition has been made of it, it is the province of the jury to decide 
whether it continued in her possession uutil a particular time after- 
wards. 


. But whena guardian is shown to have received money at a cer- 


tain time, and there is also evidence tending to show that she haa 
used it prior to a certain subsequent time, the presumption that it 
continued in her possession until such subsequent time cannot be 
drawn, either by the court, or by the jury, for the purpose of charg- 
ing a surety with it. 


. A guardian who has acted as such for only seven months, will not 


be charged with the amount of a debt due from a preceding guardian, 
on the ground of neglect in not having collected it, when it is shown 
that the sureties of the former guardian, who are bound for: it, are 
entirely solvent. 


Error to the Probate Court of Lowndes. 


Extmore and Juner, for plaintiffs in error: 
Guardians’ accounts and settlements are placed on the same 


footing as those of administrators.—Clay’s Dig. § 27, 226; ib. 
§ 88, 304; ib. § 42, 304. 


Settlements of Harrison and Larkins, in October, 1840, were 
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defective, and were not evidence, and the same as to that of Har- 
rison, in October, 1840.—Ashley v. Ashley, 15 Ala. 75; Willis 
v. Ashley, 16 Ala. 652. 

Principals in bond are liable for each other’s acts as sureties, 
and are primarily liable before their sureties.—Little v. Heard, 
16 Ala. 358; Little v. Knox, 15 Ala. 576; Kavanaugh, v. 
Thompson, 16 Ala. 817-823. 

The presumption is, that she had this money, and brought it 
into the joint guardianship.— Townsend v. Everett, 4 Ala. 607; 
Governor v. Robbins, 7 Ala. 79; Dumas v. Patterson, 9 Ala. 
484. 

The accounts filed, and Mrs. B’s declarations, are part of the 
res geste, made while acting in the performance of an official 
duty.—Bondurant v. Bank of Ala. 7 Ala. 830; Townsend v. 
Everett, 4 Ala. 607. 

An administrator is chargeable on his settlement with a note 
due by him to his intestate.—Duffie v. Buchanan, 8 Ala. 27; 
Purdom v. Tipton, 9 Ala. 914; Childress vy. Childress, 3 ib. 752. 

The ward is entitled to a joint settlement, and of course a 
joint judgment against the guardians, for what was received by 
each, and Harrison is liable, whether there was a devastavit or 
not, because they are but the principal.—Kavanaugh v. Thomp- 
son, 16 Ala. 823; Little v. Knox, 15 Ala. 576; and the bond 
is not that administration. 

Execution cannot issue against the sureties of deceased exe- 
cutor or administrator, on return of no property, where the set- 
tlement is made by the representative of the deceased executor 
or administrator.—Jenkins v. Gray, 16 Ala. 100. 

Harrison is estopped from denying that he was sole guardian. 
Thompson v. Burdurant, 15 Ala. 346. 

When there is no decree, a suit cannot be sustained against 
the sureties on the settlement.—Judge v. French, 3 8. & P. 
263. 

Unless there a is final settlement, or a partial one ordering dis- 
tribution and refunding bond rendered, suit cannot be sustain- 
ed against the sureties.—Judge v. Coalter, 3 S. & P. 348. 

If assets are fixed in the hands of the administrator, and his 
inability to pay is shown, there is a devastavit, and the suit 
may be sustained against the sureties.—Judge v. Coalter, 3 S. 
& P. 348. 
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The death was a conversion, especially with insolvency.— 
Governor v. Stonum, 9 Ala. 679-684. 

Where a minor at fourteen chooses a guardian, and it is al- 
lowed by the court, the previous appointment is tacitly super- 
seded, and the guardian required to settle his accounts.—Kelly 
v. Smith, 15 Ala. 687. 

Harrison cannot question his own appointment in a collateral 
proceeding. ‘The former guardian could not do it except in a 
direct proceeding.—Speight v. Knight, 11 Ala. 464; Boyett v. 
Ker, 7 Ala. 9; White v. Brown, 7 Monroe, 446. 

Where a former guardian has been appointed, the court can- 
not appoint another, unless the first has been renounced or re- 
voked.—Bledsoe v. Burt, 6 Yerg. 458. 

The ward might object, but not Harrison. Steele’s appointment 
was then void, the joint guardianship being still in existence, and 
his act, as such, cannot affect the ward’s rights. 

Inventory is evidence of their acting as joint guardians; so 
also, the account filed, and the bond given.—This is evidence 
against them, but the inventory if evidence for them is only pri- 
ma facie, which may be rebutted. 

Where an administrator leaves the State, and the ordinary in 
South Carolina, grants letters to another, this in itself is a 
sufficient revocation of the former letters.—~McLaurin v. Thomp- 
son, Dudley, S. C. 535. 

A widow, executrix under the will, may decline acting, and yet 
be appointed administratrix with the will annexed, and act joint- 
ly with another administrator, and her acceptance of this latter 
appointment would not make her executrix in fact, but would be 
rather evidence of her renunciation; nor would the appointment 
of the administrator be void or irregular.—Briscoe v. Vick- 


liffe, 6 How. 157. 


CampsetL, Boitiine, Mays, and J. B. Stone, contra : 

1. Defendant in error was cited by the Probate Court to settle 
his accounts as joint guardian, and also as sole guardian of Em- 
ly Browning, now Emily Williams. He has doneso. He is 
1ot called upon in this proceeding for the acts and defaults of 
‘is co-guardian, Mrs. Elizabeth Browning, now deceased. 

2. Joint executors, administrators and guardians are not lia- 
sle for each other’s acts at common law. ‘They are liable only 
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for joint acts, and each is liable for his separate acts.—Stewart 
v. Connor, 9 Ala. 803; 11 Johns. R. 16. 

3. It is only the giving a joint bond that makes them liable 
for the acts of each other. Quere—Does that? Harrison, by 
the joint bond, is only security for Mrs. Browning, if liable to 
that extent.—Boyd v. Boyd, 3 Gratt. 113; Kirby v. Turner, 
1 Hopk. Ch. R. 309; Fonb. Eq. 468; 5 Johns. Ch. R. 296; 8 
Leigh’s R. 54; 15 Ala. 576. Being only security, he cannot 
be proceeded against without a decree and an execution returned 
*“no property,”’ against Mrs. Browning.—Judge County Court 
v. French, 3 S. & P. 263; Judge Limestone County Court v. 
Coulter, e¢ al., 38. & P. 348; Faulk v. Judge Monroe County 
Court, 2 Port. 538; ‘Thompson v. Bondurant & King, 15 Ala. 
346; Little, e¢ al. v. Heard, et a/.,16 Ala. 358; Jenkins ef al. 
v. Gray e¢ al. 16 Ala. 100. A party pursuing a summary rem- 
edy must comply strictly with the requirements of the statute. 

4. The account of Mrs. Browning filed on 2d September, 
1839, is not evidence against Harrison. It was prior in time to 
the execution of the joint bond, though on the same day. It 
would at most be evidence only of the fact that the account was 
filed, and not of what it contained. It might, perhaps, be pri- 
ma facie against her former securities—see 4 Ala. 607. As 
well might it be contended that the judgment by default in the 
fall of 1841, was an admission that the money was then on 
hand, as that Mrs. Browning had it, on the 2d of September, 
1839. The mind cannot be satisfied from the evidence in the 
record that it was in her possession at either of those periods. 
The evidence should show affirmatively that it was in her posses- 
sion during the joint guardianship.—9 Ala. 487; 1 How. 104; 
1 McLean, 493; 5 How. 29; 15 Peter’s 187; 9 Watts & 
Serg. 109. 

5. To make the defendant liable in any proceeding, the 
$2,718 98-100 must have been on hand during the joint guar- 
dianship. The evidence shows sufficiently clear that the money 
was not on hand when the joint bond was executed, or after. Mrs. 
Browning kept up the family establishment, she loaned her son 
money, bought a negro at a high price, paid only a part of this 
debt when it fell due, she kept no separate account for her 
daughter, in fact kept no accounts for herself or daughter; she 
borrowed money from her son-in-law, Steele, soon after the mar- 
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riage with Larkins, which was in October or November, 1839 ; 
she contracted a debt shortly before her marriage, and one of 
her negroes was sold under execution after the marriage to pay 
it; she owed several other debts which she never paid, bought 
no property after the 2d September, 1839, for which she paid’; 
Steele made out her accounts for the court. He made out the 
one filed 2d September, 1839. If she then had money on hand, 
he did not know it. Her other son-in-law, George Walker, 
knew of no money she had on hand on 2d September, 1839, or 
after. They both lived near her. At her death she had no 
money, neither had she notes for money loaned, either individu- 
ally or as guardian. The debts contracted before the giving 
the joint bond, and the support of the family, &c., must have 
been paid—they are not presented to her executor. 

6. Harrison is not liable on the ground of laches. He would 
not be required to collect the money in the short time he had to 
do it in, even if loss to the ward had been the consequence. 
Mrs. Browning was as solvent in the Fall of 1840, when Harri- 
son resigned and turned over the property of his ward to Steele, 
who succeeded him as guardian, as she was before. Her secu- 
rities on the former bond also continued solvent, and are now 
solvent. No injury has resulted by Harrison’s not collecting 
the money.—See 15 Ala. 333 ; 6 Watts, 185. 


DARGAN, C. J.—Elizabeth Browning being guardian of 
Emily Browning, now Mrs. Williams, on the 2nd day of Sep- 
tember, 1839, returned to the Orphans’ Court of Lowndes an 
account current, showing that she was then indebted to her ward 
in the sum of $2718 99-100. On thesame day, she applied to 
the court to have Edmund Harrison appointed to act jointly 
with her as guardian, and upon her application, joint letters of 
guardianship were issued to the said Elizabeth and said Harri- 
son, who thereupon entered into a joint bond in the penal sum of 
$30,000, with condition, well and truly to perform all the duties 
that were or might be required of them by law as such guardians. 
In October afterwards, a joint inventory was returned by the 
’ two guardians, but in this inventory, the sum returned by Mrs. 
Browning as due to her ward on the 2nd September, 1839, is not 
mentioned. 

Mrs. Browning afterwards intermarried with Larkins, and 
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died insolvent without ever having accounted for this sum, and 
the object of this suit is to charge Harrison with its payment. 
This statement of the facts gives rise to the first two questions 
of law presented by the argument of the plaintiff’s counsel. First, 
that guardians who enter into a joint bond faithfully to perform 
their duties as such, are liable for the acts and defaults of each 
other; and secondly, that they, or either of them, may be made 
to account in the Orphans’ Court, for each other’s defaults. In- 
dependent of all decisions, I should not hesitate to hold, that 
guardians who enter into a joint bond are liable for each other’s 
acts. The condition of the bond is, that they shall well and tru- 
ly perform all their duties as guardians. Now, if one fail to 
perform his duty as such, the condition is broken, and every 
party to the bond must be held liable, otherwise we should con- 
strue the bond not as a joint, but as a several obligation. I can- 
not conceive how the condition of a joint bond can be said to be 
broken as to one of the obligors, but not as to the other. ‘l'o 
hold that it may, would be to construe it as the several bond of 
each, and not the joint bond of both. 

But we think it is settled by the adjudged cases, that if two 
or more guardians, executors, or administrators, join in a joint 
bond for the faithful performance of their duties as such, they 
are liable for the acts of each other. In the case of Clark and 
Wife v. The executors of Williams, 6 Gill & John, 288. two 
administrators joined in a bond for the faithful performance of 
their duties, and the question was whether they were liable for 
the acts of eachother. It was insisted that they were not, upon 
the common law rule, that one administrator was not liable for 
the devastavit of his co-administrator, unless he in some way 
contributed to its commission. But the court said that they 
could not adopt the construction attempted to be given to the 
bond, that it was the separate bond of each administrator in 
which the securities were bound for both, but the administra- 
tors not bound for each other. Had the administrators designed to 
place themselves in that attitude, they should have executed 
separate bonds.—In the case of Collins v. Carlisle, 7 B. Mon- 
roe, 15, the court of appeals of Kentucky say, that administra- 
tors who give a joint bond are liable jointly for the acts of each 
other. So in the case of Hughlett v. Hughlett, 5 Humph., 453, 
the Supreme Court of Tennessee, held that joint executors, exe- 
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‘cuting a joint bond with securities, are each responsible to credi- 
-tors and distributees for the acts of each other. The same prin- 
‘ciple is admitted in the case of Brazier v. Clark, 5 Pick. 96; Brat- 
‘ten v. Bateman, 2 Dev. Equ. R. 115; Morrow v. Peyton, 8 
Leigh, 54.—See also Little v. Knox, 15 Ala. 576. The only 
case I have seen that holds a contrary doctrine, is the ease of 
Kirby and Wife v. Turner, et al. 1 Hopkins Ch. R. 309. It 
was held in that case, that guardians who had executed a joint 
bond were not bound for the separate acts and defaults of each 
other, but that they were jointly bound for their joint acts, and 
separately bound for their separate acts in which the other did 
not in any manner participate. This case denies that the joint bond 
alters the liability of jomt guardians, and holds that it is the 
same that it was at.the common law, or that it would have been 
if they had given each a separate bond for his own acts. I can- 
not, however, doubt, but this-case is wrong, and I think the error 
is in this, that the condition of the bond, being that beth will 
well and truly discharge their duties as guardians, it is 
broken, if one only makes default, and if the condition be bro- 
ken, the obligors must be bound. We consider the correct rule 
to be, that guardians, executors, and administrators who join in 
a joint bond, are liable for the acts and defaults of each other, 
and if they would avoid responsibility for each other’s acts, they 
must give separate bonds, or if but one bond be given, it must 
appear from the instrument that they did not intend to become 
bound for each other’s defaults.—Perkins & Elliott v. Mayfield, 
4 Ala. 417. The bond before us made the guardians liable for 
their joint acts, and also for the acts of each other from the time 
it was executed. 

2. We think they may be ‘compelled to account for each oth- 
er’s defaults in the Orphans’ Court, (now called the Court of 
Probate.) Their liability arises out of the bond which they 
execute as guardian, and we do not think it can be denied, that 
this court has full jurisdiction to compel guardians to account 
to their wards for all debts or personal liabilities growing out of 
their character as guardian, and due from them to their wards. 
In the case of Duffie, adm’r. v. Buchanan & Wife, 8 Ala. 27, it 
was held that on a final settlement of an administrator’s account 
in the Orphans’ Court, he might be charged with the amount of 
a note due from him to the intestate, because it was assets in 
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his hands.—See also Childress v. Childress, 3 Ala. 752. We 
cannot distinguish these cases in principle from the case before 
us. Here the guardian is under a liability to his ward grow- 
ing out of his bond as guardian; it must therefore be consid- 
ered as a debt due from him as such, and he must be accounta- 
ble in the Orphans’ Court. But it is. contended that the ward 
would not be entitled to a joint decree against her guardians, 

though bound for the acts of each other, and if not entitled to a 
joint decree, such liability cannot be enforced in the Orphans’ 

Court. In the case of Kavanaugh & wife v. ‘Fhompson & wife,. 
16 Ala. 817, it was intimated by this court,.that distributees 
were entitled to a joint decree against administrators, who had 
given a joint bond, which rendered them liable for each other’s- 
acts, but it was not necessary to decide the point in that case.. 
Nor is it necessary to decide it in this, for whether the decrees 
should be joint or several in the first instance, we think it clear 
that when one guardian is dead,.and his estate insolvent, the: 
surviving guardian may be directly charged, not only with his. 
own, but his co-guardian’s defaults. 

In conclusion, however, upon this question, we will add,. 
that we do not perceive any valid objection to the practice of 
rendering a joint decree against joint executors, administrators or 

. guardians, when they are jointly liable for the acts of each other.. 
But as it is not indispensably necessary to decide that point, it 
may be considered as an open question until the precise point is 
presented for adjudication. 

Coming to the conclusion that joint guardians who have giv- 
en joint bonds, intending to bind themselves jointly, are liable 
for the acts of each other, and that they may be compelled to 
account for each other’s defaults in the Orphans’ Court, the 
next inquiry is, whether the joint bond of Mrs.. Browning and 
Harrison covers this sum admitted by her to be due in: her re- 
turn of the 2nd of September, 1839. It is admitted by the 
counsel of the plaintiffs in error, that if this sum of $2,718 had 
been converted by Mrs. Browning before that time, if she did 
not have the money on hand at the time of executing the joint 
bond, then this sum is not covered by it, for the bond does not 
bind Harrison for the defaults or acts of Mrs. Browning done 
or committed before its execution. The liability of Harrison 
for this sum, upon the bond executed jointly by himself and Mrs. 
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‘Browning, depends on the fact, whether she had used the mo- 
ney before the 2nd of September, 1839, when the bond was exe- 
cuted. To solve this question, we must look to the evidence 
alone. It must be admitted that the return made by Mrs. 
Browning on the 2nd-September, 1839, showing this balance due 
her ward, is not evidence within itself against Harrison. But 
as Steele in his testimony states, that the account was made out 
by him as instructed by Mrs. Browning, and at her request, 
-and that shethen stated that she had received the amounts with 
which she charged herself from the sale of the crops of cotton, 
we must consider that there is proof that Mrs. Browning came 
into the receipt of the sums of money at the respective times 
and in the manner in which she charged herself. What Mrs. 
Browning said at the time of making out the account, is made evi- 
dence against Harrison, because it was brought out by him on the 
cross examination of Steele. This is the only evidence to show 
that Mrs. Browning ever received any money of her ward’s with 
the exception of ‘the further proof, that the cotton for the years 
1835, 1836, 1837, and 1838, raised jointly by the labor of 
the slaves of Mrs. Browning and her ward, was sold by her. It 
is insisted that, as this evidence shows the money to have been 
once in the possession of Mrs. Browning, it is to be presumed 
that she retained it in possession as guardian, until the time of 
rendering her account, and the execution of the joint bond by 
herself and Harrison. I will not say that it would be improper 
to draw such an inference in the absence of all other proof, but to 
my mind, it would be a very weak and inconclusive presumption. 
In the case of the United States v. Myers, 1 McLean, 493, 
the question was, whether the securities of Peter Wilson, who 
was receiver of money at a land office, were bound fer an amount 
that had come to his hands before the execution of the bond. 
That depended on the fact, whether the money had been convert- 
ed before the bond was executed. The only evidence to charge 
the securities was his quarterly returns made to the Secretary 
of the Treasury, showing the balance in his hands; and it was 
‘contended that the presumption was, that the money continued 
in his possession until the bond was executed. Judge McLean, 
in the course of his opinion, said, ‘‘ the receipt of the money by 
the receiver may be admitted; but suppose, as the fact proba- 
bly was, that he applied it te objects of a private nature before 
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the execution of the bond; no one would contend that the sure-- 
ties were liable. The default in this view was complete before’ 
the date of the bend, and there could be no liability on the sure-- 
ties, unless the bond expressly: provided for the case; and unless . 
there. had been more evidence before the jury, the defendant 

could not be charged with any part of this defalcation.”” He 

farther says, in the same case, “if it had been shown that the 

whole or any part of the balance due at the date of the 

bond, came into-the hands of the receiver subsequent to its date, . 
or if it had been shown that the balance was in the hands of the. 
receiver, not presumptively, but in-fact, at the date of the bond,. 
the surety would be liable. But there appears to. have been no 

evidence before the jury, that the balance was in the hands of: 
the receiver at the date of the bond, or that it came into his 

hands subsequently.” 

From this opinion, it appears that Judge McLean held, that 
the mere receipt of the money by the receiver prior to the exe- 
cution of the bond, was not evidence as against the securities,. 
that he had it on-hand at the date of the-bond.. I do not, how- 
ever, intend to assert. the rule as broadly as was done by Jus- 
tice McLean, for the inference of one fact from another is a 
question for the jury,.and-if a jury were to find even as against 
a security, that’a.sum of money was on hand at a particular 
time, and this by inference from the fact alone, that it had been 
received by the principal at a-time prior, I should not be dis- 
posed to disturb their verdict, if there was no proof to weaken 
or rebut the presumption. But if the money had been received 
a considerable time prior to the point of time at which it was 
sought to show that the money was on hand, and they were to 
refuse to draw the inference, that it was on hand at this subse- 
quent time, I should’ be entirely satisfied with their verdict,. 
and would not set it aside.. But when there are other circum- 
stances in evidenee tending to weaken this presumption, and: 
showing a probability that the money had been used by the prin- 
cipal before the security became bound,,it would then be wrong: 
for a court or jury to draw the presumption against: the proba-: 
bilities of the case, for the purpose of charging a security. And 
we feel entirely satisfied from the facts and circumstances: of this. 
case, that the probability is, that the money was. used by Mrs.. 
Browning before the date of the bond.. She paid. the- expenses. 
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of the plantation on which her own and her ward’s hands work- 
ed; she contracted debts for the purchase of property during 
the years 1836, 1837, and 1838, to the amount of about $2,000; 
she also lent her son $500; she had but seven or eight hands 
of her own, and Mr. Steele, who was her son-in-law, and who 
made out her accounts for her, states that she was illiterate, 
and kept no accounts of her own or her ward’s affairs, and that 
he does not know of her having any money on hand at the time 
of making her return or since. I think it but a reasonable pre- 
sumption, that if she had had the money of her ward on hand at 
that time, it would have been known to Steele, or that she would 
have informed him of it. Under these circumstances, and consid- 
ering that the money must have been received from the crops of 
1835, 1836, 1837 and 1838, it would be a rash presumption 
to say that Mrs. Browning had the money on hand at the date 
of the bond executed jointly by her and the defendant Harri- 
son. It would be a presumption drawn from one fact, against 
the probabilities of the case arising from all the circumstances. 
We think the Judge of the Orphans’ Court properly refused to 
draw it. 

It is further insisted, that the defendant is liable for this 
debt under his individual bond as guardian given upon the re- 
moval of Mrs. Browning from office in March, 1840, because it 
was his duty to have proceeded against her and her securities 
upon her original bond executed when she was first appointed. 
We will not lengthen out this opinion by entering into the ques- 
tion, whether it became the duty of Harrison to proceed against 
her and her securities for the amount which she had admitted 
to be due to her ward previous to the issuance of joint letters of 
guardianship to her and the defendant, for the record shows 
that in October, 1840, the defendant resigned his office in 
writing, and Steele was appointed guardian in his stead, and 
that the securities of Mrs. Browning were then, and still are 
entirely able to pay this debt. A mere failure to sue from the 
time he became sole guardian until he resigned, which was about 
seven months, cannot swbject him to the payment of the debt on 
the ground of neglect, the securities bound for it still being sol- 
vent. 

We can discover no error in the reeord, and the decree must 
be affirmed. 
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1. Debt on bond executed by defendant, payable to plaintiff as admin- 


istrator of G.M. R. deceased. Defendant craved oyer of the condi- 
tion which was set out, and pleaded several special pleas, each 
averring performance. The condition recited, that defendant, said 
G. M. R., and two others had become securities for one M. asfrecei- 
ver ina chancery suit, that M. had mede default, and plaintiff, as 
administrator of G. M. R., had paid a certain amount oa account of 
said default, and to secure the same had taken from M. his six prom- 
issory notes, {which are described, ) with a mortgage on his real and 
personal estate. It then concludes, “ Now, in the event the said M. 
shall fail to pay said notes, and the mortgaged property prove insuf- 
ficient to pay the same on a sale thereof, and the said W. H. R. 
(plaintiff,) be unable to collect said notes of said M. at law, then 
shall I pay said W.H. R. one fourth of the final amount of loss he 
may sustain by reason of his paying up said default as aforesaid, 
then this obligation to be void,” &c. The plaintiff replied the mort- 
gage, with its objects and stipulations, and his sale of the property 
under a power contained in the mortgage, the proceeds to be applied 
to the aggregate sums mentioned in the notes; also, that he com- 
menced suit against M. to recover theaggregate amount of said notes, as he 
was authorized to do under the terms and stipulations of the mortgage, and 
recovered judgment on which an execution was regularly issued 
and returned “no property found,” and that said notes remain un- 
paid except to the extent of the money arising from said sale. De- 
fendant craved oyer of the mortgage, and demurred to the replica- 
tion. The mortgage recites all the facts which are recited in the 
condition of the bond, and provides that in the event said M. should 
fail to pay each of said notes at maturity, or within ninety days 
thereafter, then all of said notes should be forthwith due and paya- 
ble, and plaintiff might forthwith commence suit at law, or in chan- 
cery, “for the recovery of the whole debt covered by said six notes.” 
And in the event of such default, the mortgage contained a power 
of sale, the proceeds to be applied to the payment of said debt and 
interest, and the balance, if any, to be paid tosaid M. The notes, 
bond and mortgage were all executed on the same day. It was held, 
1. That the replication was substantially good. 
2. That the mortgage is to be taken as part of the subject matter_of 
the contract shown by the condition of the .bond, aud as part of 
the condition in effect. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 
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Tue plaintiff as administrator of George M. Rives, deceased, 
declared upon a writing obligatory, bearing date the day 
of , 1845, but averred to have been executed on the 1st 
day of September, 1845, whereby the defendant acknowledged 
himself to be held and firmly bound unto the plaintiff in the sum 
of twelve thousand dollars, to be paid to him. 

The defendant craved oyer of the condition which was set out, 
and filed five pleas, each concluding with an averment of per- 
formance. The condition was in these words: ‘‘ The condition 
of this obligation is such, that whereas I, the said Theophilus L. 
Toulmin, George M. Rives, deceased, John K. Collins and Ja- 
cob Baptiste, became securities of William Magee, as receiver 
in a suit in chancery, in which the trustees of the Bank of the 
United States in Pennsylvania are plaintiffs, and the heirs and 
representatives of Henry Hitchcock, deceased, are defendants, 
and said William Magee has made default as such receiver, and 
said William H. Rives, as the administrator of George M. Rives, 
has paid on account of such default the sum of $32,722 54, 
and with the view to secure the same from the saidMagee, has 
taken his notes with a mortgage on his personal and real estate, 
- one of said notes being for $5,671 90, dated the 1st of Septem- 
ber, 1845, due the 1st of September, 1846, bearing interest 
from the date; the fiveothers of said notes being respectively 
for the same amounts, all bcaring interest from the date, onc 
due September, 1847, another September, 1848, another Sep- 
tember, 1849, another September, 1850, and the last Septem- 
ber, 1851; now, in the event the said William Magee shall 
fail to pay said notes, and the mortgaged property prove insuf- 
ficient to pay the same, on a sale thereof, and the said William 
H. Rives unable to collect said notes of said Magee at law, then 
shallI, the said T. L. Toulmin, pay said William H. Rives one 
fourth of the final amount of loss he may sustain by reason of 
his paying up said default as aforesaid, then this obligation to 
be void, otherwise to remain in full force and effeet.”’ 

The mortgage was also set out on oyer. Besides what is sta- 
ted in the condition of the bond, the mortgage contains a power 
of sale, after mentioning the said notes, which it was intended to 
secure, and stating the aggregate amount to be $34,031 40, 
and that in the event said Magee should fail to pay each of said 
notes at maturity, or within ninety days thereafter, then all o* 
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said notes should be forthwith due and payable, and the plain- 
tiff might forthwith commence suit at law or in chancery “ for 
the recovery of the whole or entire debt covered by said six 
promissory notes.”? And in the event of such default, there 
was a power in the mortgage to the plaintiff to sell the property 
mortgaged, the proceeds, after paying expenses, to be applied to 
the payment of said debt and interest, and the residue, if any, 
to be paid to said Magee. 

The first plea averred performance. 

The second alleged a sale of the property by the plaintiff, and 
that he thereby raised money to pay the said first notes, and 
that the plaintiff had not, since the maturity of the third note, 
commenced any suit at law against Magee for the collection of 
that note, nor made any effort to collect the same, nor been una- 
ble to do so. 

The third plea alleges a default in the payment of the first 
note, and a sale, for the purpose of paying the same, of the 
property mortgaged, for the sum of $12,000; that after the 
payment of the two first notes, the plaintiff failed to proceed at 
law against Magee for the collection of the notes, but has re- 
fused to do so. 

The fourth plea alleges that the plaintiff has not sold the prop- 
erty mortgaged, nor attempted to collect the notes. 

The fifth plea alleges, that after maturity of the first note,. 
the plaintiff sold the property mortgaged for the sum of 
$11,231 18; also, that at the Spring Term of the Mobile 
Circuit Court, 1847, he eommenced suit against Magee upon 
the original consideration of said notes, and at the Spring Term, 
1848, recovered judgment for $41,245 90 and the costs; that 
an execution issued from this judgment and was returned “ no: 
property found ;”’ also, that no other suit at law had been com- 
- menced against Magee, on account of said debt, and that the 
plaintiff had made no other attempt to collect the same, nor 
shown his inability to do so. 

The plaintiff replied the mortgage, with its objects and stipu- 
lations; also, his sale of the property under the same, after de- 
fault, for the sum of $11,221 18, besides the expenses, to be 
applied to the aggregate sums mentioned in the notes ; also, that 
he commenced suit against Magee, to recover the aggregate 
amount of all of said notes, as he was authorized to do under 
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the terms and stipulations-contained’ in said deed of mortgage,. 
and recovered judgment,.in May, 1848, in the Circuit Court of 
Mobile,.for the sum of $41,245 98, besides costs; also that an 
execution was regularly issued and returned “no property 
found ;”’ also, that said sums remain unpaid, except to the ex-. 
tent of the money arising from the sale. 

‘Fhe defendant demurred.to.the replication, and the demurrer 
was sustained, which is now assigned as error. 


Exmore & ¥ancey,. for plaintiffs in error: 

1. All the pleas are,.in substance and effect, pleas of perfor-- 
mance, and the replication is an assignment of the breach of the 
eondition.—1 Chitty on Pl. 585.. 

2. The replication. sustains the declaration, and. after the con-- 
dition of Toulmin’s bond. is set forth on oyer, discloses the only 
state of facts on which the defendant was liable. 

3. All these instruments are made at the same time, and 
refer to each other, and relate to the same matters, and con--. 
stitute one transaction,.and are to be determined as if embodi-- 
ed in the same instrument; and Toulmin was bound by the: 
agreement that on default of. Magee, &c., the plaintiff might 
sue him at. once, on all the notes.—Sewall vy. Henry, 9 Ala.. 
24; Elliott v. McClelland, 17 ib. 206; Dillingham v. Estis,. 
3 Dana 21. 

4. The two first notes were due when Rives commenced his. 
suit against Magee, and a balance due on them, even after ap- 
plying to them the whole of the proceeds of the sale of the mort- 
gaged property. ‘These two notes were part of the foundation 
of the judgment, and to the extent of the balance due on these: 
two notes,. Toulmin was unquestionably liable. 


Joun A. CAMPBELL, contra : 

1. The liability of the defendant arose upon the bond on: 
the occurrence of three conditions. 1.. That the mortgaged 
property must be exhausted. 2.. Magee must have failed 
to pay the notes. 3..'That the notes could not be collected at law.. 

The bond refers to the debt simply as it appears from the 
notes. It does not refer to the debt as indicated by notes and 
covenants in amortgage.. ‘l'here-is no evidence in the bond, nor: 
is there any averment.in the pleadings, that the. defendant. had: 
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any notice of those covenants. The credit given to Toulmin is 
to extend to 1851. He is only to pay the amount of loss that 
sheuld be finally ascertained. He is to have but one settlement 
with Rives. ‘That is to be made after the loss was finally ascer- 
tained.—19 John. 69; 1 Wend. 4573; 4 Cowen 173; 6 Cowen 
624; 11 Wend. 105. 

2. The suit upon the whole debt avoided the obligation.—2 
Keen 638; E. C. L. R. G4. 


PARSONS, J.—The notes were payable at certain times, as 
they originally were, the last one maturing September, 1851. 
The notes and the bond were made the 1st of September, 1845. 
The day when the bond was executed is averred in the declara- 
tion, and the date of the notes is stated in the mortgage. The 
mortgage is dated September, 1845, but it must have been exe~ 
cuted on the first of that month, because it is mentioned in the 
condition of the bond. Fer the sake of convenience, we will 
assume for the present, but endeavor to prove in the end, that 
the mortgage is to be taken as parcel of the subject matter of the 
contract, which is shown by the condition of the bond, and, in 
fact, as part of the condition, in effect. The plaintiff’s right of 
action on the bond, both as to time and amount, was subject to 
three conditiens precedent, specified by the condition itself, to 
wit:: that Magee should fail to pay said notes; that the mort- 
gaged property should prove insufficient to pay the same on a 
sale thereof; and lastly, that the plaintiff should be unable “‘ to 
collect said notes of said Magee, at law.’’ It appears by the 
replication, that Magee failed to pay, and that the mortgaged 
property was sold, and was insufficient. It also appears by the 
replication, that the plaintiff brought suit against Magee, in the 
Circuit Court of Mebile, to recover the aggregate amount of all of 
said notes, and, in May, 1848, recovered judgment for the sum 
of $41,245 98, and the costs, and that an execution was regu- 
larly issued and returned “‘ no property found.”? ‘The case must 
turn upon the question, whether or not this suit was according 
to the contract of the parties, as it appears by the condition of 
the bond? ‘They intended either that a suit or suits should be 
brought on the notes, without regard to any thing contained in 
the mortgage, by which the time of payment of the money men- 
tioned in the notes was changed, or they intended that a suit, if 
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neeessary, should be brought for the aggregate amount of the 
notes, under a stipulation contained in the mortgage, which is as 
follows: ‘‘ And should it so happen that any of said notes, or 
any part thereof, shall remain unpaid for the space of ninety 
days after the same shall become due,.and payable, then and in 
that event, each and all of said notes shall become due and pay- 
able, notwithstanding some of them shall have a longer time to 
run before maturity upon their face ; and said William H. Rives 
may forthwith commence suit at law, or in chancery, for the re- 
covery of the whole or entire debt covered by said six promis- 
sory notes.”? All deeds are to operate according to the inten- 
tion of the parties, unless that is unlawful.—Goodtitle v. Bai- 
ley, 2 Cowp. R. 597. And it is proper to look to the subject 
matter of a contract, and the inducements that led to it, for the 
purpose of ascertaining what the parties intended.—Bates & 
Hines v. The Bank of the State of Alabama, 2 Ala. 451... Now, the 
circumstances of the contraet were these: that the plaintiff's 
intestate, and the defendant and others,.were securities of Magee 
for a large amount, which the plaintiff had paid. To secure this,. 
the plaintiff, as the intestate’s administrator, took Magee’s notes, 
payable at different times, and his mortgage on real and!personal 
estate, to secure the payments, with a provision in the mortgage,. 
that in theevent of a default for ninety days after madurity of 
either of the notes,.a suit might be brought for the entire debt.. 
It follows that, according to the mortgage, the entire debt for- 
which the notes were made was to become payable at the time: 
when such default should happen. In view of this, and for the: 
purpose of securing the defendant’s share of the loss, he execu-. 
ted the bond. The language of the condition is, it is true, that 
Magee’s failure “‘ to pay the notes,” and the insufficiency of the- 
mortgaged property ‘to pay the same,”’ and the inability of the 
plaintiff ‘to collect said notes of said Magee, at law,” are the 
eontingencies upon whieh the defendant was to pay “ one fourth 
of the final amount of the loss.” But if the language had been 
to. pay the money mentioned in the notes, and to collect the 
money mentioned in the notes, the intention would have been the 
same. Either way, however, it is reasonably clear,. we think, 
that the parties looked to a payment or collection of the notes,, 
or of money mentioned in the notes, not according to the tenor and: 
effect of the notes, but according to the provision of the mort- 
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gage. The plaintiff's right of action for the whole, when any 


default might occur, was plainly provided for by the mortgage. 
It could not have been the intention or expectation of any of tlic 
parties that the plaintiff might sue for the whole debt and re- 
cover according to the mortgage, and afterwards, for the purpose 
of reaching the defendant, have to sue again upon the notes. 
Such unnecessary and unauthorized litigation, delay and ex- 
pense, were intended, or it was intendedthat upon the contin- 


_gencies which have happened, one suit for the whole amount 


should suffice, and this last is our opinion, and therefore, we 
think the replication was substantially good, and that there was 
error in sustaining the demurrer. Upon this view of the case, 
the authorities cited by the defendant’s counsel do not apply. 
2. It appears by the condition that the notes and mortgage 
were in existence when the bond was executed, and it is to be 
presumed that they were before the parties, for each of them 
was recited in the condition and was part of the subject matter 
of the contract, which is evidenced by the bond and its condition. 
Some of the authorities upon this point are collected in 2 Cowen & 
Hill’s Notes, p. 517-518, (edition of 1850.) Itis there said that 
where one writing refers to another, cither tacitly or expressly, 
both are to be construed together; and one may correct an errc- 
neous description contained in another,-or even vary, or add tc, 
as well as explain it. And it is further said, thet ‘‘ two writings 
executed at the same time, in relation to the same subject matter, 
have, in many cases, been deemed one instrument, with a view 
to the construction of either.”” In Jackson v. Parkhurst, (4 
Wend. 374,) one deed referred to another, and the court said 
the latter, by the reference, became part of the former. and in 
Sewell v. Henry, (9 Ala. 30,) the then Chief Justice of this 
Court made a similar observation, that “ two writings, connected 
by areference of one to the other, may be considered and con- 
strued as parts of an entire transaction, and as if they were em- 
bodied in one instrument.”’ In Habergham v. Vincent, (2 Ves., 
jr-, 203,) the Lord Chancellor observed : ‘‘ I cannot conceive but 
that a will may be good by reference to some other paper, no 
matter what. When the thing referred to is ascertained, it is as 
much a part of the will, as if it was within the sheets. I re- 
member one-case, where a woman devised her estate to the same 


uses to which her husband had devised by his will. The conse 
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quence was, his will became hers. Her will passed her estate, 
but to know what was done, it was necessary to refer to the other 
will.’? In the same case, Mr. Justice Wilson, who sat with the 
Lord Chancellor, said: ‘I believe it is true, and I have found 
no ease to the contrary, that if a testator, in his will, refers ex- 
pressly to any paper already written, and has so described it 
that there can be no doubt of the identity, and the will is execu- 
ted in the presence of three witnesses, that paper makes part of 
the will, whether executed or not ; and suchreference is the same 
as if he had incorporated it, because words of relation have a 
stronger operation than any other ; as Lord Coke says in his com- 
ment on Littleton, when Littleton is speaking of the word ‘ heirs’ 
being necessary to raise an estate of inheritance, Lord Coke 
makes this exception: if A enfeoff B and his heirs, and B en. 
feoffs A in as full and ample a manner as A has enfeoffed him, 
that will give the inheritance without the word ‘heirs,’ and it 
shall have effect by relation.”? ‘This principle, therefore, is not 
confined to wills or any other particular instrument, but in rea- 
son and justice may apply to all—to deeds of feoffment and other 
instruments. 

The husband’s will, in the case mentioned by the Lord Chan- 
cellor, became part of the wife’s, not m consequence of the rela- 
tion between them, but because she had referred to his. 

In the case before us, the mortgage was part of the sub- 
ject of the contract. ‘The amount of Mr. Toulmin’s liability 
was to depend on it, and the contract gave him an interest in it. 
It was so fully mentioned in the condition of his bond, that it 
could be readily identified, and in fact, its identity is not contro- 
verted. And not only the amount, but, as we think, the time of 
his liability, was to depend upon it, or rather, upon a suit and 
other proceedings authorized by it. As to the suit upon the 
event of which his liability, in respect of time and amount, was 
to become fixed, we only limit the general language of the con- 
dition of the bond, by the more specific language of the mort- 
gage, which we take as part of the condition. We do this to 
carry out what we think was the plain intention of the parties. 

The judgment is reversed and the cause remanded. 


Darean, C, J., not sitting. 





